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CANNING INDUSTRY REPRESENTATIVES TESTIFY ON PRICE 


ACT EXTENSION BEFORE HOUSE BANKING COMMITTEE 


Evidence is Presented by Chairman of 
N. C. A. Planning Committee and 
Association’s Counsel 


On May 2, 1944, Mr. H. T. Cumming, 
the Chairman of the Association Plan- 
ning Committee, and Mr. H. T. Austern, 
of Association counsel, appeared before 
the House Banking and Currency Com- 
mittee which is considering the bill to 
extend the Emergency Price Control 
Act and the Stabilization Act of Octo- 
ber 2, 1942. 


In view of general interest in this 
subject, comprehensive excerpts from 
the testimony and the Committee ques- 
tions and answers are set forth below: 


Mr. Cummine. The National Canners 
Association represents and speaks for 
2,800 canners of fruits, vegetables and 
fish. They conduct an industry that is 
distributed over the entire United 
States, and one that is of vital im- 
portance in peace time, and doubly so in 
time of war. Its importance at the 
moment may be appreciated when one 
considers that from 85 per cent to 50 
per cent of its output is set aside for the 
armed forces and Lend-lease. This 
industry, because of its size and im- 
portance, Is very much concerned with 
price control. Its productive capacity is 
closely related to price control, 


We of the industry, in spite of the 
diffieulties we have had with the many 
phases of price control, definitely favor 
the extension, for one year, of the 
Emergency Price Control Act of 1948. 
That being so, it must be obvious that 
we consider the advantages to have 
outweighed the difficulties. 


Those amendments that we shall pro- 
pose largely refer to administration. 
They aim to help the administrators 


more accurately to administer the Act. 


They in no way alter the fundamental 
purpose of the Act. 


Some of the difficult problems of the 
past two years have been overcome; 
others remain to be overcome. 


It is fair to say that the industry has 
suffered in the past, and still is suffer- 
ing from the inability of the Office of 
Price Administration to issue maximum 
prices early enough. This is a highly 
seasonal business and failure to have 
maximum prices on time tends to re- 
duce production and it tends to force 
canners to take unfair and unreason- 
uble risks, 


It is equally fair to say that the 
industry has suffered from the failure 
of the Office of Price Administration 
to handle individual and area hardship 
cases expeditiously. 

Mr. Brown. Right there, Mr. Cum- 
ming. They do not notify you in time’ 
You do know now what the ceiling 
—_ are of all canned foods, do you 


Mr. Cummine. For this coming sea- 
son, no. 

Mr. Brown. You do not know for this 
coming season? 

Mr, Cummine. No, and we don't ex- 
pect to know for six or eight weeks 
anyway, and yet we have contracted, of 
course, for our raw materials and taken 
on a great many obligations in pre- 
paring to go ahead, but we have no 
certainty whatever as to what the 
prices are going to be. 

Mra. Brown. Do you not presume 
that they will be the same ceiling 
prices that they were a year ago? 

Mr. Cummtne. No, we do not. 

(Continued on page 8200) 


1944 SUPPORT PRICES; 
SPINACH FOR CANNING 


WFA Designates 1944 Season 
Schedule that Will Apply 
in 17 States 


With abundant supplies of spinach 
available in several producing areas, 
the War Food Administration on May 3 
announced the support price schedule 
for spinach for canning designed to as- 
sure fair returns to farmers who grow 
or are growing spinach under contract 
with certified canners. 


The announcement is expected to 
encourage canners in Virginia, Mary- 
land, New Jersey, and Pennsylvania to 
start operations immediately and 
thereby take advantage of the abundant 
supplies of spinach in these areas. 

Meetings were held in Baltimore on 
April 28 with canners, growers, Office of 
Price Administration and WFA officials 
for the purpose of facilitating the can- 

(Concluded on page 8210) 


SEASONAL AVERAGE GRAPEFRUIT COST DETERMINATION 


Provisions of CCC Payment Program 
Specified in WFA Amendment 


The method for determination of sea- 
sonal average area grapefruit costs 
under the Commodity Credit Corpora- 
tion grapefruit juice payment program 
has been amended by the War Food 
Administration. Provisions for mak- 
ing this determination are specified in 
Amendment 2 to CCC Grapefruit Juice 
Form 1, of which the amended sections 
240.7 and 249.8 are as follows: 


$249.7 Determination of seasonal 
average area fruit costs. On or before 
June 15, 1944, each eligible processor 
who elects to adopt the seasonal aver- 
age area fruit cost basis pursuant to 
$ 249.6 hereof, shall report to Commod- 
ity the quantity, if any, of eligible 
grapefruit juice packed by such eligible 
processor during each month of the 
period from October 1, 1943, to May 31, 
1944, both dates inclusive, and sold or 
held for sale to government agencies. 
As soon as pra le after May 31, 
1944, and after receipt of the above- 
mentioned report, Commodity shall de- 
termine with respect to such eligible 
processor on the basis of the applicable 


monthly area fruit costs determined 
pursuant to § 249.5 hereof (or such cost 
as may be required by the provisions 
of § 249.8 hereof to be used in lieu of 
the monthly area fruit cost in this com- 
putation) for such period, weighted ac- 
cording to the quantity of eligible grape- 
fruit juice packed by such eligible proc- 
essor during each month of such period 
less the quantity, if any, of eligible 
grapefruit juice packed in such month 
sold or held for sale to government 
agencies, such eligible processor's ap- 

cable weighted average seasonal de- 

vered cost (herein called “Seasonal 
average area fruit cost“) per net ton in 
respect of grapefruit delivered to such 
eligible processor’s plant or plants in 
each such area for processing into eli- 
— grapefruit juice during such 


Section 249.8 (9 F. R. 628, 1479) of 
the offer is amended by amending the 
last sentence thereof to read as follows: 

In the event any eligible processor's 
weighted average delivered purchase 
cost for grapefruit purchased on a fixed 
price basis for processing into eligible 

pefruit juice in respect of any month 
uring the term of this offer (whether 
such eligible processor elects to operate 
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on a packing month basis or on a sea- 
sonal average area fruit cost basis) is 
less than or in excess of the applicable 
monthly area fruit cost for such month, 
then (1) such weighted average de- 
livered purchase cost or (2) 108 per 
cent of the applicable monthly area 
fruit cost, whichever of said two costs 
is the lower (such lower cost being 
herein called the “Alternate cost”), 
shall be used in lieu of the monthly 
area fruit cost in respect of the grape- 
fruit so purchased: (1) in determining 
the rate of payment under this offer for 
such month if such eligible processor 
has elected to operate on the packing 
month basis, and (2) in determini 
the seasonal average area fruit cost 
such eligible processor has elected to 
operate on the seasonal average aren 
fruit cost basis: Provided, however, 
That in the event the alternate cost for 
any period during the term of this offer 
shall be in excess of the applicable max- 
imum or less than the applicable mini- 
mum costs stipulated in § 249.5 hereof, 
then such applicable maximum (or 
minimum, as the case may be) shall be 
used in lieu of the alternate cost or 
monthly area fruit cost in making the 
two specified determinations. 

Persons acting in reliance upon the 
offer shall do so in accordance with and 
subject to the offer as so amended in 
respect of all eligible grapefruit juice 
packed by them during the term of the 
offer with to which payment is 
sought from Commodity. 


Evaporated Milk Committee 


Members of the Evaporated Milk In- 
dustry Advisory Committee who met 
recently in Washington with War Food 
Administration officials, stated that the 
industry probably would be able to meet 
the record allocation for evaporated 
milk for the year 1944, 76 million cases, 
as compared with approximately 71 
million cases produced during 19438. 
Container and manpower shortages and 
the tight situation with regard to ware- 
housing space, committee members said, 
would be the most difficult problems 
to solve. 


Profit Data Cited by Murray 
Is Not Basis for Use by OPA 


Press reports of the appearance of 
Philip Murray, president of the Con- 
gress of Industrial Organizations, be- 
fore the Senate Banking and Currency 
Committee, which is considering the 
extension of the Emergency Price Con- 
trol Act, accredited him with saying— 

“An OPA study of the profits of food 
corporations shows that during the war 
period these profits have soared to a 
point that they represent the sorriest 
chapter of the war program. Wholesale 
food grocers realized twice as much on 
every dollar of sales in 1942 as in 10939. 
Sales were up 43 per cent, but profits 


‘before income taxes rose over 200 per 


cent. 

“Profits before income taxes of food 
and vegetable canners were five times 
as great in 1942 as in the years 1938 
1939 on less than twice the prewar vol- 
ume of sales. 


Since the quoted statements con- 
cerning the canning industry were said 
to have been based Vn an OPA study, 
Counsel for the Association addressed 
a letter to Jean F. Carroll, Director of 
the Food Price Division, asking him 
certain questions regarding this study. 

Mr. Carroll's reply, dated May 2, in- 
corporates these questions and his re- 
plies to them, as shown below: 


Question J. If there is any such 
study prepared by the OPA, what group 
of canners does it cover; how many out 
of the total number in the industry; 
what percentage of the pack of the va- 
rious fruits and vegetables packed in 
each producing area; and does it in- 
clude returns from any rations or 
activities other than t and veg- 
etable canning? 

Answer: The Research Division study 
in question was prepared for staff use 
on the basis of available profits reports 
in the fleld of fruit and vegetable can- 
ning. This study was divided into two 
sections : 


(1) Profits, 1936-1942, of 39 fruit and 
vegetable canners, reporting contin- 
uously since 1936, and 

(2) Profits, 1941 and 1942, of 58 

canners including additional com- 

panies which reported for 1941 and 

1942, but not for all of the prior 

years. 

These 58 canners had combined sales 
in 1941 equivalent to about 40 per cent 
of the estimated value of the total pack 
in that year. The three largest con- 
cerns accounted together for over 20 
per cent of the industry's total output. 
The 58 corporations are well disirib- 
uted geographically, and the proportion 
of vegetable to fruit volume is repre- 
sentative of their relative importance 
in the industry. Half of the companies 
packed fruits and vegetables exclu- 
sively, and none of the others had less 
than 50 per cent of their sales ac- 
counted for by these two groups. 

Question 2. What is the relation be- 
tween this reported study and the cur- 
rent detailed survey being made by the 
OPA in the canning industry which you 
announced in Chicago and in which the 
cooperation of the industry has been 
successfully enlisted? 

Answer: It was apparent from the 
limited coverage of the study and its 
lack of detail that it could not serve 
adequately in the pricing of canned 
fruits and vegetables as a guide to the 
economic position of the industries af- 
fected. It was because of these defi- 
ciencies in the data that we undertook 
broad survey of the canning industry 
to ascertain as exactly as possible the 
cost and earnings position by product 
and by district. 


In our present study, as you know, 
we have sent out accountants into the 
plants of 280 canners and other proc- 
essors of fruits and vegetables. This 
study is being conducted by the Food 
Price Division and is under the direc- 
tion of Mr. Richard Heflebower, Divi- 
sion Economist, Miss Dorothy Bacon, 
Assistant Division Economist, Mr. John 
Gismond, Price Executive, Fruit and 
Vegetable Branch, and Mr. Carl Love- 

n, Head of the Processed Fruit and 

egetable Section. 


Question 8. If there is any such 
study, is it regarded as a proper basis 
for maximum price regulations and is 
it to be used for this purpose? 


Answer: The study of the Research 
Division will not be used as a basis 
for our maximum price regulations, 
and was never intended for such a 

purpose, Despite the inadequacy of 
this study for purposes of price deter- 
mination, it should be pointed out that 
it has provided us with useful informa- 
tion concerning the general health of 
the canning industry taken as a whole. 
On this score, I think that the study is 
sufficiently representative to warrant 
the general conclusion that the indus- 
try experienced a vast improvement in 
its economic position during the period 
covered, 


In a preliminary analysis which we 
made an which was later approved 
by the Price Administrator, the War 

Administrator and the Director 
of Economic Stabilization, we con- 
cluded that the profits of the canning 
industry in the period which we use 
for most industries as our base, 
(namely, 1988 to 1989, inclusive) were 
not representative and could not be 
used as a fair base for calculating our 
1944 pack price. For this reason, and 
in order to achieve maximum produc- 
tion, we decided to use the crop years 
1940 to 1041 as the base for the can- 
ning industry. Mr. Brownlee and I an- 
nounced this to the canning industry 
at its processors’ conference in Chicago, 
in February. 


Question 4. If any such study exists, 
has it ever been made public? 


Answer: The study on canner profits 
was the first one to be issued following 
the decision that this series of studies 
should be restricted to internal use. It 
has therefore never been made public. 
A major factor in the decision not to 
make these data available outside Gov- 
ernment was the likelihood that their 
limitations would not be properly ob- 
served. While our policy in this re- 
spect has been clear, it has not proved 
possible completely to eliminate the 
high spots of these reports from getting 
some circulation. 


To the best of my knowledge this 
study to which you refer was never 
made public and, therefore, cannot be 
interpreted by anyone as being an offi- 
cial OPA study. If any copies of the 
study were given to or shown to people 
outside OPA, it was contrary to the 
instructions of Mr. Bowles. 
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SHIP SUPPLY FOODS 
Schedule of Designated Items under 
WFO.74 is Changed by WFA 


The War Food Administration has 
made revisions in War Food Order 
No. 74 (formerly designated Food Dis- 
tribution Regulation No. 8) which re- 
quires that ship suppliers be licensed 
in order to buy set-aside, restricted and 
designated foods for ultimate resale to 
ship operators. 

Effective May 1, concentrated citrus 
juices were deleted from Schedule C 
(designated foods). Dried beans and 
peas also have been removed from 
Schedule C. Designated foods are those 
set-aside foods which are in particular 
short supply and therefore require spe- 
cial clearance before ship suppliers can 
obtain them. 

The revised Schedule C of WFO 74-2 
follows: 

ScurpuLe C 


Designated foods: 


and vegetable juices 


Dehydrated vegetables (Limited to beets, 
cabbage, onions and rutabagas)....... 30 

Dried fruits (Limited to apples, apricots, 
pears, peaches, prunes, and raisins)... 16 


May Wholesale Inventory Factor 

The processed foods wholesale inven- 
tory factor for the reporting period 
which began April 80 and will end 
June 3, is set at 3.5 by the Office of 
Price Administration, under the terms 
of Amendment 10 to Second Revised 
Supplement 1 to Revised Ration Order 
18. The old factor, which was four, 
had been used since January 30, when 
the “February” reporting period began. 
A reporting period lasts approximately 
a month, 

The factor is used to determine the 
wholesaler’s maximum allowable inven- 
tory—the point value of the physical 
inventory of processed foods he is en- 
titled to have at any one time during 
the reporting period. 

The factor is determined by the sup- 
ply of processed foods available for dis- 
tribution. When the production curve 
of processed foods is down, the whole- 


sale inventory factor decreases. When 
the production curve is upward, it in- 
creases. In this way it is possible to 
insure fair distribution at the whole- 
sale level of the supplies of processed 
foods in the hands of packers. 


Fisheries Hearing Announced 


The Committee on Merchant Marine 
and Fisheries will hold a public hear- 
ing at 10 a. m., May 18, on H. R. 2800, 
u proposal to amend section 511 of the 
Merchant Marine Act, 1936, as amended. 
(Ship construction reserve fund.) 


Witnesses have been requested to 
notify the clerk by letter at least a day 
in advance of the hearing of their 
desire to testify so that a list of wit- 
nesses may be prepared. Written state- 
ments for the record from persons 
other than witnesses should be sub- 
mitted a day in advance. Amendments 
to be during the hearing 


should be submitted to the reporter in 
duplicate. 


Canned Meat and Fish 
Made Ration-point Free 


Canned meat and canned fish were 
made point-free at midight, May 3. 
through the Office of Price Adminis- 
tration order which reduced to zero 
point values all meats except steak and 
beef roast. 


In line with the requirement that 
the trade shall take inventory of each 
rationed meat item whenever its point 
value changes, OPA, on May 4, pointed 
out that each member of the trade must 
take inventory as of the close of busi- 
ness, May 3, of any rationed meat item 
whose point value was affected by the 
action. 

The inventory is necessary, OPA said, 
because if point values are restored 
later on any or all of the items now 
at zero point value, members of the 
trade will need the inventory records to 
support possible requests for allowable 
inventory adjustments or for recovery 
of point losses caused by changes in 
point values. 

OPA also pointed out that the items 
that went to zero at midnight May 3 
are still technically under rationing, 
and therefore that all requirements re- 
lating to reporting and transferring of 
the foods must continue to be observed. 
Continued regular reports from the 
trade are needed, OPA said, for use in 
making later decisions concerning point 
values. 


PRIORITY APPLICATIONS 
Revised Instructions Issued for Filing 
WPB Form 541 (Formerly PD-1A) 


Firms and individyals who normally 
apply for priority assistance on WPB 
Form 541 (formerly PD-1A) for the 
acquisition of equipment or materials 
other than controlled materials are 
advised to follow thé revised instruc- 
tions for the filing of this form, the 
War Production Board has announced. 


The amended instructions became 
effective May 1, and apply to the use 
of the form only. No change is made in 
the form itself or in the information 
asked for. 


Applicants are advised to continue to 
use the old form (identified by the 
printing date 7/6/43, which appears 
in the upper left corner), but should 
observe the revised Instructions. 


Separately printed instruction sheets 
containing the revised instructions for 
the filing of WPB Form 541 are now 
available at all WPB regional or dis- 
trict offices. The instructions follow: 


Applications for Project Ratings 


In line with certain exceptions per- 
mitted under Direction 2 to Conserva- 
tion Order I-41 and Controlled Ma- 
terials Plan Regulation 5 and 5A allow- 
ing the installation without specific 
authorization of minor capital additions 
and processing equipment or machinery, 
the instructions on page 4 of WPB 
Form 541 under the heading “Appli- 
en tions for Project Ratings” has been 
amended to read: 

“Under Conservation Order L-41, au- 
thorization is required to begin any 
construction, including additions and 
installations, the cost of which is above 
certain dollar limits. Below these dol- 
lar limits, construction may be carried 
on without any specific authorization 
from the War Production Board. WPB 
Form 541 may be used to secure prefer- 
ence ratings on materials or equipment 
for construction which is below the dol- 
lar value requiring authorization under 
Order L-41. For all construction ex- 
ceeding the dollar limits specified in 
Order L-41, WPB Form 617 (formerly 
PD-200) must be filed for authoriza- 
tion to begin the construction and for a 
preference rating and allotment of con- 
trolled materials.” 


Applications for Equipment 


Many WPB orders require specific 
authorization for the acquisition, sale 
or delivery of equipment to be obtained 
on WPB Form 1319 (formerly PD.555). 
The WPB Form 1319 instruction honk - 
let (obtainable at any WPB office) lists 
the items released on the form, and 
these items should not be applied for on 
WPB Form 541. Ifa preference rating 
is required, it will be assigned on WPB 
Form 1319 and a separate application 
on WPB Form 541 is not required. 


Applicable 
— 
Canned fish and shellfish (Limited to 
Maine and California sardines, salmon, 
— 
Canned fruits and fruit juices (Limited 
to apples, apricots, berries, red sour 
grapefruit, peaches, pears, pineapple, 
orange juice, grapefruit juice, orange 
and grapefruit juice, and pineapple 
(Limited to asparagus, lima beans, snap 
beans, beets, carrots, corn, peas, pump- 
kin and squash, spinach, tomatoes, to- 
mato puree, tomato paste, tomato juice, q 
and tomato ene 
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FISH OIL, REGULATIONS 


Set-aside Amounts Specified for Crude 
Sardine, Menhaden; Government 
Releases its Reserves 


Producers of crude sardine and men- 
haden oil will set aside approximately 
one-third of their production after May 
1, for uses classified as essential by 
the War Food Administration, but the 
remaining 1944-45 fish oil production, 
with three specific exceptions, may be 
used without restriction. 

The exceptions involve the use of 
fish oll in the manufacture of feeds and 
vitamin feeding oils; and the limited 
use of seal oil and Pacific Coast herring 
oll, The WFA announcement lists the 
essential uses for which sardine and 
menhaden oil will be set aside. 


At the same time WFA announced 
the release of approximately 8 million 
pounds of 1948 crop fish and marine- 
animal oils remaining in government 
reserves. 

Most of this fish oil, comprised of 
menhaden, sardine, and Alaska herring 
oils, was released April 24 for the 
more essential war uses, which did not 
include several uses permitted by the 
fish ofl order (WFO-60). These more 
essential needs having been supplied, 
WFA now makes the remaining portion 
of the oil available for all permitted 
uses, as follows: 

1. Approximately 3 million pounds of 
menhaden oil for all uses permitted by 
WFO.-60. 

2. Approximately 2 million pounds of 
sardine oil for all uses permitted by 
WFO-60, except that first consideration 
will be given to manufacturers of 
vitamin feeding oils. 

3. AF... roximately 750,000 pounds of 

erring oll for leather tanning, 
metal-working compounds, lubricants, 
and metallic soa FO-60 restricts 
Alaska herring oil to these uses. 


Congress Authorizes Survey 
of United States Fisheries 


Congress, on May 2, adopted a resolu- 
tion (8. J. Res. 112) authorizing a sur- 
vey of the deep sea and fresh water 
fishing resources of the United States 
for the purpose of developing a na- 
tional fisheries program. Representa- 
tive Schuyler Otis Bland of Virginia, 
Chairman of the House Committee on 
Merchant Marine and Fisheries, who 
was one of the sponsors of the resolu- 
tion, stated that there has never been 
such a national fisheries program and 
that the survey was necessary to en- 
able the collection of data in order 
to deal with the problem of fisheries 
during the peace conference and there- 
after. Chairman Bland stated that the 


thorough investigation of 
fisheries was made in the last ae. 


The resolution requires that the sur- 
vey shall be conducted by the Fish 
and Wildlife Service of the Department 
of Interior which shall complete the 
investigation by not later than January 
1, 1945. The scope of the investigation 
includes investigation of all phases of 
the United States fishing industry and 
the existing regulations covering the 
industry, and the use of the fishing 


War Food Order No. 68-1 (originally 
issued as Food Distribution Order No. 
69-1, and redesignated as War Food 
Order No. 69.1) has been amended. 


As amended, the order restricts the 
use of 23 different varieties of fruits 
and berries in the production for sale 
of products containing an alcoholic con- 
tent of 7 per cent or more by volume, 


Fruits and berries restricted under 
WFO-60, as amended, include any 
variety, type, or form of fresh, dried, 
canned, frozen, or other processed or 
partially processed form, or the juice, 
of apples, apricots, cherries, currants, 
Concord grapes, dates, peaches, pears, 
pineapples, plums, prunes, blackberries, 
blueberries, boysenberries, dewberries, 
gooseberries, huckleberries, johnson- 
berries, loganberries, Olympic berries, 
raspberries, strawberries, youngberries, 
and such other fruits as the Director 
may designate. 


Persons desiring to have particular 
lots of fruits or berries released from 
the restriction of WFO-69, as amended, 
should communicate with their local 
AAA committee or with one of the 
following regional offices, which with 
their regional directors are designated 
in the order as follows: 


Northeast Region, OD, 150 Broad- 
way, New York (7), N. Y.—Francis 
D. Cronin. 


Southern Region, OD, Western Union 
— 2 Atlanta (3), Ga. — Col. J. II. 
mer. 


Midwest oD, 5 
Wabash Ave., 1714 Mallers Bldg., 
cago (8), in. -E. G. Pollock. 


Southwest Region, OD, 425 Wilson 
Bide. Dallas (1), Texas—L. J. Capple- 


— OD, 657 Pacific 
Bidg., 821 Market St., San Francisco 
(8), Calif.—Buell F. Maben. 


Ground Fish Specifications for 
Purchase Program Amended 


Offer of Sale Form PB-33 (Miscella- 
neous Canned Fish) has been amended 
by the War Food Administration to pro- 
vide specifications which shall apply to 
all canned, ground fish offered under 
the current purchase program. 


Subparagraph (a) of paragraph 4, 
Specifications, is made inapplicable and 
the following is substituted for it: 


(a) (1) Fish used in the manufac- 
ture of this produce shall only be edible 
species in good edible condition. Heads 
and entrails shall be removed and fish 
shall be practically free from scales. 
Fish shall be sufficiently precooked be- 
fore canning and coarsely ground so 
that the finished product will be reason- 
ably firm and reasonably free from ex- 
cess moisture and shall be of such con- 
sistency as to retain the shape of the 
can. No filler, condiment, liquid or 
other substance shall be added. Cans 
shall be sufficiently processed to insure 
sterility. Cans shall be filled as full as 
practicable. The average net content 
of the No, 800 (300 x 407) can shall be 
not less than 15 ounces. If larger sizes 
of cans are used, the net content shall 
be in the same proportion as the rela- 
tive size of the can. Cans shall have 
a vacuum of not less than four inches. 
Canning shall be conducted in a sani- 
tary manner and fish shall be canned 
according to sound commercial prac- 
tice to produce an edible product. 


The phrase “practically free from 
scales” shall be interpreted to mean 
that scales shall not cover more than 
5 per cent of the surface area of the 
fish when prepared for grinding. 


(2) Representative samples of the 
product offered shall be submitted with 
the offer as proof of ability of bidder 
to offer a product meeting specifica- 
tions, These samples must be properly 
marked to identify them as to contents 
and canner. 


Paragraph 5, Inspection, is inapplica- 
ble and the following is substituted in 
lieu thereof: 


The Commodity Credit Corporation 
may require that the fish be packed 
only during the time that a representa- 
tive of the War Food Administration or 
its designee is present and his decisions 
as to quality, sanitation and edibility 
will be final. The cost of such inspec- 
tion and of issuing of certificates of in- 
spection shall be borne by CCC except 
that there shall be deducted from the 
price named herein one cent a case to 
cover normal inspection costs. The 
seller agrees to furnish samples neces- 
sary for the inspection of the product 
without charge to CCO. 


The offers of canned, ground fish sub- 
mitted on Offer of Sale Form PB-33 
may be submitted at any time prior to 
August 31. 
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WFA INVITES OFFERS 


Announces Purchase Program Details 
for Fraits, Vegetables, Seafood 


The War Food Administration an- 
nounced May 1 that it will purchase 
through the Commodity Credit Corpo- 
ration a number of miscellaneous com- 
modities. Offers for the sale of these 
items, f.0.b. Mobile, Alabama, or f.o.b. 
New York, N. I., may now be submitted. 

Addressed to the Procurement 
Branch, Office of Distribution, WFA, 
they must be received at Washington 
25, D. C., by 5 p. m. Eastern War Time, 
May 10. 


Following is a list of the items re- 


The War Food Administration an- 
nounced on May 1 that purchases 
through the Commodity Credit Corpo- 
ration are contemplated and that offers 
for the sale of canned condensed soup 
may now be submitted for 15,000 cases 
(20 per cent each oxtail and chicken 
noodle and 10 per cent each asparagus, 
tomato, vegetable, pea, scotch broth and 
chicken consomme with noodles), 
packed 48/1 (Picnic) cans per case, 

Offers may be transmitted by letter 
or telegram addressed to the Commod- 
ity Credit Corporation, Procurement 
Branch, Office of Distribution, War 
Food Administration, Washington 25, 
D. C., not later than 5 p. m., Eastern 
War Time, May 8. Each offer must 
state: That the offer is subject to the 
terms and conditions of Announcement 
Awd-68; can size, number of each to 
case and number of cases offered ; price 
Per case f. o. b. cars or trucks at vendor's 
shipping point; full description of all 


packaging including net and shipping 
weight per container and cubic dis- 
placement of container; point of origin 
(present location) and originating car- 
rier of each item offered; and earliest 
delivery date and rate of delivery. 


W. G. CAMPBELL RETIRES 


Commissioner of Food and Drugs 
Terminates 37-Year Career 
in Government Service 


Walter G. Campbell, Commissioner of 
Food and Drugs, has retired from the 
Federal service under the voluntary 
provisions of the Retirement Act, bring- 
ing to a close a civil service career that 
began 87 years ago. He was originally 
appointed from a civil service register 
of food and drug inspectors in 1907, 
when the Federal Pure Food and Drugs 
Act first became effective. 


Dr. Harvey W. Wiley, then Chief of 
the Bureau of Chemistry, selected Mr. 
Campbell as Chief Inspector. Mr. 
Campbell had already rendered effec- 
tive aid to his native State of Kentucky 
in the enforcement of a State pure 
food law. 


He organized the small staff of Fed- 
eral food and drug inspectors on a 
nationwide basis and formulated plans 
for inspection operations. When the 
district system was established in 1914 
by Dr. Carl L. Alsberg, then Chief of 
the Bureau of Chemistry, Mr. Campbell 
was appointed Chief of the Eastern Dis- 
trict. Three years later he was pro- 
moted to the assistant chiefship of the 
Bureau of Chemistry, and was given 
wide authority to direct the enforce- 
ment operations. 


After Dr. Alsberg’s resignation in 
1921, Campbell directed the law-en- 
forcement operations for two years as 
Acting Chief of the Bureau, and later 
as Director of Regulatory Work for 
the Department of Agriculture. When 
the Food and Drug Administration was 
organized in 1927, Mr. Campbell be- 
came its head and, since 1983, has de- 
voted his entire time and attention to 
the work of the Administration. 


The Food and Drug Administration 
was transferred, in 1940, from the De- 
partment of Agriculture to the Federal 
Security Agency, and by Presidential 
order Mr. Campbell was designated as 
Commissioner of Food and Drugs. 


Commissioner Campbell was largely 
instrumental in presenting the facts 
that led to the enactment of the Fed- 
eral Food, Drug, and Cosmetic Act of 


Export License Applications 
for Second Quarter of 1944 


The Foreign Economic Administra- 
tion proposes export license application 
limits for the second quarter of 1944 
under a procedure similar to that of- 
fered to exporters of canned fruits and 
vegetables during the first quarter of 
1944, as set forth in Comprehensive 
Export Schedule No. 13, page 112, item 
4. These limits represent figures be- 
yond which applications for licenses to 
export canned fruits and vegetables 
to the Latin-American republics in- 
volved may be, but are not likely to be, 
approved. 

In addition to the commodities in- 
cluded in the present procedure, FEA 
is now extending these limits to cover 
dried beans and dried peas. 


Exporters who have filed question- 
naire Form FEA 802 (giving 1941 ex- 
port figures) will be notified of appli- 
cation limits for the second quarter of 
1944 based on their 1941 exports, as 
soon as they are established, states 
FRA, 


Exporters of canned fruits and veg- 
etables and dried peas and beans who 
have not supplied the Requirements 
and Supply Branch of FEA with 1941 
export figures should show, when sub- 
mitting individual applications in the 
second quarter of 1944, their export 
sales for 1941 for this commodity to 
the country of destination, so that 
their application limits may be ascer- 
tained. Exporters who have had no 
1941 experience covering exports of 
canned fruits and vegetables and dried 
beans and peas should so state on their 
applications. The lack of any 1941 
exports does not mean that license 
application will be rejected. 


The suggested limits are offered to 
as a guide in planning their 


The War Contracts Price Adjustment 
Board ruled on April 28 that parent 
and subsidiary companies required to 
file renegotiation report forms (see In- 
FORMATION Letrer No. 983, April 29, 


1944, p. 8185) may file the form on a 


consolidated basis. The Board an- 
nounced that each subsidiary must file 
the standard form of contractor's re- 
port, but it may complete the report by 
merely writing on it the statement that 
the required information is contained 
in the consolidated report filed by the 
parent company. 


quested by 
Quantity Can sizes 
Cases 
Cannep 
Tomato puree......... 25 24/No, 24 
Tomato puree......... 75 48/ 6-02. 
Cannep Frvrrs: 
Fruit salad. 200 24/No. 24 
Seedless grapes........ 75 24/No. 24% 
Strawberries........... 125 24/No, 24% 
Maraschino cherries.... 40 24/ 1-pint i 
Canwep 82a Foop: 
Kippered herring....... 175 48/15-02, 
@ 48/ 1s 
48/ 1's 
Pick Sauces: 
Hot sauce............. 00 60/ 6-08. 
Maggi seasoning....... 25 144/ 4-02. 
Kitchen bouquet....... 60 12/ 2-02. 
Tabasco sauce......... 15 24/ 2-02. 
Pickled onions......... 100 24 /16-02. 
Sour mixed pickles..... 75 24/16-08. 
Sour mixed pickles..... 25 4/ L- aal. 
Sweet mixed pickles.... 30 24/16-02. 
Sweet mixed pickles.... 25 4/ Lal. 
24 /16-02. 
Gherkina.............. 100 6/No. 10 
Chutney (domestic).... 50 12/ i-pt. 
12/16. 
Canned Soup Offers Invited 
work, and do not represent commit- 
ments from FRA. 
1938. 
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INDUSTRY REPRESENTATIVES 
GIVE TESTIMONY ON PRICE 
ACT EXTENSION 


(Continued from page 8195) 


Tue Cuamman, When do you make 
your contracts for this year? 


Mra. Cummine. It varies according 
to the areas and according to the com- 
modities, but we start in January, 
many of us, and contract for vegetables 
through the following months, way 
along up into the packing season. 

Mr. Brown. Is there any particular 
reason why they cannot give you this 
information in time? 


Mu. Cum™Mino. There are a good 
many @ificulties associated with prices 
because you have such a variety of 
products, The OPA has announced 
the method by which they intend to 
supply prices, and there is reason to 
assume that they are making every 
conceivable, reasonable effort to do it, 
but as I will show later, they are sub- 
ject to other controls. 


Mr, Cnawronb. Mr. Chairman, may I 
ask a question? 

Tue Cuamman. Mr. Crawford? 

Mr. Crawrorp, Suppose you came 
into my District where we have the 
sugar beet acreage, and the canning 
pea acreage, and the bean acreage, and 
the tomato acreage, which are highly 
competitive, and you are in there in 
the months of January and February, 
and you want to contract with me to 
grow 20 acres of two or three different 
kinds of crops that you can and 
process, and you cannot tell me what 

ice you can pay me because OPA 

s given you no ceiling price under 
which you can operate. What sound 
basis is there for us to proceed to do 
business? 

Mr. Cummine, Well, the fact is that 
in many of these major vegetables we 
can tell you what we will pay you 
as a grower because the Department 
of Agriculture has set up support 
prices, and we must needs pay those 
support prices, or higher, in order to 
be certified, and receive the advantages 
that come from certification—one rea- 
son is to share in a subsidy if provided. 

So we can supply you as a grower 
with prices for raw material but we 
cannot tell what we are going to get 
for the finished product. 

Mr. Brown. In other words, you 
would have to give him that price? 

Mr, Cummino. Yes, surely. I think 
some of this will appear as I go on, 

Ma, Crawrorp, Let me ask you this: 
On what sound basis can you pay me 
minimum fixed prices for a crop when 
you do not know what you are going 
to sell it for? 

Mu. Cummino. Well, a lot of us ask 
that question. I think it is based on 
faith, and it is based on the experience 
of the past two years when we have 
been doing it. We suffered as a conse- 
quence at times; there is no doubt 
about it. 


Mr. Crawrorp, Then if you have 
sufficient faith to proceed as a proces- 
sor, and have a line of credit where you 
can go to the bank and get the neces- 
sary money with which to pay for the 
crops and process it, and put it in the 
warehouse, then I would say you are in 
pretty good shape. But supposing some- 
thing goes haywire with your faith, 
or with your line of credit that the 
bank said they would give you, then 
where are you? 

Mr. CUMMING, 
that is all, 

Mr. Crawrorp. Then you haven't any 
sound basis on which to proceed? 


Mu. Conni. I think you can draw 
that conclusion; yes. 


Mr. Crawrorp. That is what I 
wanted to find out, because I sit in on 
enough of these loans, so that if there 
is any sound basis, I would like to know 
what it is. I haven't found what it is 
yet. 

Mr. Count. Of course, it can be 
said the OPA law establishes a basis 
for ceiling prices, which gives the proc- 
essor certain reasonable guarantees and 
that can back up the processor’s faith 
to a considerable extent, but certainly 
contracting for merchandise without 
knowing what you are going to sell it 
for is a questionable proceeding. 

Mr. Crawrorp, Let me ask this one 
other question : 


Suppose you had a ceiling price and 
I speak of vegetable canners of all 
Kinde large, small and medium. You 
have a support price and you have a 
ceiling price, and you are advanced a 
sufficient line of credit to help you get 
the goods in the can and in the case. 


Hostilities cease. There is a general 
shuffle all the way around. Where is 
your protection? 


Mr. Cun uind. Well, it is said that 
War Foods is going to underwrite ex- 
cess stocks, So far as I know, the 
— has not yet been produced. 

owever, regardless of programs, if the 
supply is way in excess of the demand, 
it is apt to be reflected in the price we 
will eventually get for the merchandise 
which will be unfortunate. 


Mr. Crawrorp, But you haven't any 
real support at the present time for a 
situation like that. 


Mr. Cummine. Yes, we have, in some 
respects. The Government set-aside 
purchases will be purchased, at least to 
the extent of 90 per cent of the set- 
aside quantity or quantities, I think 
you can depend on that. But the sur- 
plus in excess of that, the civilian sup- 
ply of merchandise, has yet to be pro- 
tected through the form of an announce- 
ment of contract, and so forth, but I 
think it is the intention to do it. 


Mr. Patrman. After all, you have 
faith in the credit of your country, and 
in the Government of the United States. 


Mr. Cummine. Yes, sir, I intended 
to bring that out, when I referred to the 
= of loan which makes for that 


Well, you face ruin, 


Mr, Patman. And based on that, 
you get loans from bankers and other 
financial institutions, 


Mr, Cummine, If you are entitled to 
them—and on other scores also—not 
on faith alone. 


Mr. Crawrorp. Suppose one of your 
canners goes to Bank A and he wants to 
borrow 80 per cent of the June Ist ceil- 
ing price on peas in the case, and the 
banker makes an advance loan of 80 
per cent, What is there in the machin- 
ery that protects the banker against a 
substantial drop in price that would 
wash out the market 20 per cent, 1 
what would protect the processor 
making a loan of that kind, if the A 
should drop, say, 50 per cent? 

Mu. Cummine. Well, I think only 
that which I have already referred to, 

Mr. Crawrorp, That doesn't mean a 
thing to the banker because the banker 
can't collect that faith and credit to 
which you refer. And every man who 
sits on a board of directors in this 
country knows he can’t. That is not 
the way you collateralize loans, 

Mu. Cummino. That is true. 

Tun Cnamuax. It seems to me the 
Office of Price Administration is under 
great difficulty, too. It is hard to set 
a price on crops not yet produced, and 
which is regulated by supply and de- 
mand, 

Mr. CumMina, Yes, except there is 
some measure there. We are operating 
under support prices for the raw ma- 
terials, which are fairly clear. 

Tue Cuamman. But it is hard to 
give you any definite idea of what the 
ceiling price will be until the crop is 
produced, isn’t that true? 

Mr. Cummina. No, they will provide 
definite prices preceding the actual 
pack, and those prices, as will be seen 
later, will be definitely based on prices 
that were in existence in 1941, written 
up according to a certain formula 
which, in the main, is very satisfactory. 

Mr. Crawrorp. Do you go out and 
sell futures on your pack in excess of 
the set-aside orders? 

Mr. Cummine. We normally do, but 
certainly in war times it is not the 
common practice because we don't have 
enough merchandise to sell futures. 
We allocate after we get the pack. I 
think that is the general practice. 

Mr. Crawrorp, Then at the present 
time you are left without a futures 
hedge, aren't you? 

Mr. Cummino. Les. 

Mr. Crawrorp. You can't even pro- 
tect yourself on that. 

Mu. Cummrne, That is right. 

Mr. Cnawronn. Let me ask one other 
question: Suppose a bank made a loan 
and it became necessary for the com- 
pany to deliver the collateral in the 
form of case goods to the bank. Could 
the bank dispose of the st<k« under 
present circumstances? 

Mu. Cummine, Yes, I would think 60. 

Mr. Crawrorp, What price? 
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Mr. Cummine. Of course the bank 
has this degree of security; they know 
the customer to whom they loan the 
money has a market for his goods in- 
sofar as they are to be supported. That 
takes care of the set-aside without ques- 
tion, and if War Foods goes through 
with what it has said it will, there will 
be protection on other excess stocks of 
the major commodities, 

Now, if the banker can know that the 
producer has protection, he may, in 
turn, conclude he has some, too. 

Mr. Crawrorp. What is that other 
protection on the excess stock? 

Mr. Cummino. War Foods has said 
it intends to pay a certain price relating 
to ceiling price for excess commodities, 
in other words, to support the canner 
and to encourage him to go ahead and 
pack this merchandise that is so vitally 
needed. 

Mr. Cnawronu. Have you got a con- 
tract with the War Foods to that 
effect? 

Mu. Cu uud. Not yet. 

Mr. Crawrorp. What form is that in? 


Mr. Cummrina, It is in the form of a 
press release, up to the moment, 

Mr. Crawrorp, All right; take eggs, 
meat on the hoof, or canned foods stuffs 
in the can, any of those things, and I 
will just challenge you or any other 
processor to show me where that thing 
stands up. 

Mr. Cummina. Of course we haven't 
had actual experience with it yet. 

Mn. Crawrorp, And I will put the 
evidence right on the table here. 

Mr. Brown. I am sorry I interrupted 
you. I amagine you would rather fin- 
ish your statement. 

Mr. PatmMan. I don't care to think 
about any one questioning the Govern- 
ment carrying out its contracts. I 
think the Government has been trying 
to carry out these contracts, Mr. Cum- 
ming, through War Foods and every one 
else, 

Mu. Cummino. I think certainly the 
answer to that is yes, but I can point 
out at least one where they 1 failed 
to carry it out. 

Mr. ParMAN. Well, where nar have 
been disputes haven't they generally 
carried out their contracts? 

Mra. Cummine. Certainly. 

Mr. PatMan. So far as that press 
release is concerned, Mr. Crawford 
seems to think it won't stand up. The 
largest insurance corporation ever 
formed was the War Damage Corpora- 
tion, and I guess the only assurance 
anybody ever had was a press re- 
lease by Jesse Jones, and that stands up. 

Mr. Cunts. It is equally fair to 
say the industry has suffered from 
the failure of the Office of Price Ad- 
ministration to handle individual and 
area hardship cases expeditiously. 

It is admitted that maximum prices 
applied to an industry of such wide 


scope cannot possibly operate equitably 
in the case of all of the individual pro- 
ducers in the industry. Some canners 
are bound to suffer avoidable hard- 
ships. These canners are entitled to 
the attention of OPA. They have re- 
ceived it too seldom in the past. 


In 1948 the canning indu was 
unnecessarily threatened with the im- 
=— of compulsory grade labeling. 

t was forced to defend itself against 
the activities of those in OPA who were 
more concerned with what they consid- 
ered reform than with securing maxi- 
mum production in time of war. 


It required an immense amount of 
time and energy to secure the passage 
of the Taft Amendment to the Act, 
which removed the immediate threat 
of compulsory gradé@ labeling. That 
amendment aimed further to free the 
industry of the application by OPA of 
arbitrary government grades for the 
purpose of pricing. 


According to the OPA interpretation 
of the amendment, it has failed to do 
that, so at the present time we are 
still foreed to combat this issue. Mr. 
Austern will cover this subject in more 
detail later on. 


In 1942 this industry was provided 
with a price structure that secured full 
production, and at the same time pre- 
vented undue price increases. National 
statistics support this statement, In 
1948 OPA switched the signals and we 
found ourselves with the so-called flat 
regional prices on the major canned 
vegetable items. 


These flat prices were unduly favor- 
able to canners of some commodities in 
some areas, and at the same time, 
worked definite hardship on canners in 
others. They were far from equitable 
to canners and they forced consumers 
to pay prices that were often either too 
high or too low. As we approach 1944 
we are faced with a method for pricing 
which, in many respects, promises ob- 
vious improvement, but in one respect 
imposes a definite handicap. I again 
refer to the compulsory use of AMA 
grades for the purposes of pricing. 


You may feel that faulty administra- 
tion alone is responsible for our pre- 
dicament, but I will show you that is 
not the case. In this connection I 
should first like to emphasize that 
the canning industry has complete con- 
fidence in the present administrative 
pricing personnel of OPA, While there 
is reason to think that there are some 
misguided individuals in some branches 
of OPA, not directly concerned in the 
pricing,—people who, though sincere, 
lack understanding of the effect of 
their efforts—the personnel in the main 
is highly satisfactory. 


Those pricing officials with whom 
the industry has contact are sincere, 
and experienced, and fair. But regard- 
less of their intentions to administer 
the Act well, they are handicapped if 
their efforts are thwarted by others. 
If the Office of Beonomic Stabilization 
issues directives that defeat the aims 


of OPA officials, and fails to support 
their promises, they are helpless. 


If OPA is forced into compromises 
with other agencies, as was the case 
last year in the handling of WLB ap- 
proved labor increases, it cannot serve 
its intended purpose. So what may 
often appear to be administrative fail- 
ure is more often a failure of some 
policy to coincide with or support the 
actions of OPA. Or it may be the re- 
sult of conflict with some other agency 
of the Government. The solution of 
these difficulties may well be subjects 
for legislative consideration. 


Canners are vitally concerned wi 

the handling of subsidies and OP A's 
part in that procedure, Last year 
canners were forced to accept and 
there was calculated in their ceiling 
prices, what was in fact a grower sub- 
sidy. Canners to be certified for sub- 
sidy payment had to pay the growers 
of major vegetable crops prices arbi- 
trarily increased by the Department of 
Agriculture. 


The CCC bought the raw products 
from the canner and sold them back to 
the canner at a difference that was 
supposed to represent the increase in 
the price to the grower. In very many 
cases, in fact, most cases, the full in- 
creased cost was not returned to the 
canner by the operation of CCC Pur- 
chase and Resale Subsidy Program. 
Yet OPA in figuring ceiling prices, did 
it on the assumption that the canner 
would receive in the form of subsidy, 
the entire increased cost of his raw 
material. 


One of two conclusions must be 
drawn: One, OPA passed the resnonsi- 
bility for fair treatment to CCC; or, 
two, OPA had no interest in preserving 
a fair and equitable margin for the 
canner as is required in the Act. The 
net result was that through the failure 
of OPA to discharge its full responsi- 
bility the canners suffered an injustice 
and a severe loss, 


In March, 1943. OPA issued amend- 
ments to MPR 3806 which established 
prices for canned peas, corn, beans and 
tomatoes. Presumably those prices re- 
flected a fair and equitable margin. 
At that time increases in labor costs 
during the canning season could not 


be measured so OPA promised both in 


public statements and in official state- 
ments of considerations to various 
amendments, that adjustments would 
be made. 

On the strength of these official com- 
mitments, canners contracted for raw 
material and proceeded to operate. 
That promise was kept so far as sales 
to the Government were concerned, but 
it was publicly repudiated in respect 
to civilian sales which represented 
more than two-thirds of the total pro- 
duction, 

OPA’'s measure of the amount of the 
increased labor cost to the canner was 
exposed when it set up rates to be paid 
by government procurement agencies 
to cover this item. Those rates ranged 
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from 2 to 4% per cent of the sales 
prices of the various commodities. To 
that extent, therefore, all sales to civil- 
fans failed to reflect a fair and equi- 
table margin. 


In an effort to correct this situation, 
the Office of Economic Stabilization 
finally issued a directive on December 
4th that permitted canners to apply to 
CCC for relief under the hardship 
clause of the Purchase and Resale Con- 
tract. Relief, however, was conditioned 
on the canner not having earned in 
excess of 4 per cent on the sale of his 
entire operations, or 6 per cent on his 
invested capital. This whole procedure 
consisted of the denial of a promise and 
then a chiseling effort to make good. 
The application forms for this relief 
are not yet available—almost one year 
after the pack. Canners have labeled 
this performance an outright dishon- 
est y. 

If in the future subsidies are to be 
used, they should be paid at a definite 
rate per pound or per ton, and as in 
the case of butter and flour subsidies at 
specified intervals and without limit- 
ing conditions. 


These experiences are related now, 
not primarily because they caused dol- 
lar losses to canners, but because they 
caused loss in confidence. OPA failed 
to discharge the responsibility imposed 
upon it by the Act. 

This is significant at this time be- 
cause the terms and handling of a pos- 
sible subsidy in 1944 are under con- 
sideration. OPA has announced that 
its 1944 ceiling prices for the industry 
will be based on 1944 prices plus in- 
creases in costs from then through 
1944, adjusted to reflect the average 
rate of profit earned by the industry in 
1940 and 1941, 


WEA is developing the subsidy con- 
tract that will be used. 


CCC will make payments to the can- 
ners. Judge Vinson, it is understood, 
will determine the amount of the sub- 
— * having in mind the “hold the line” 
order. 


With these four agencies having a 
part in the subsidy program, and re- 
calling how the industry suffered from 
inter-agency failure to cooperate in 
1948, this industry is entitled to some 
guarantee that last year’s experience 
will not be repeated. If an amend- 
ment to the present Act is called for 
to gain this end, then it is recom- 
mended, and a suggested amendment 
is presented herewith. 


“Sec. In promulgating any maximum 
ce regulation under Section 2 of the 
ergency Price Control Act of 1942, 

as supplemented by Section 3 of the 
Act of October 2, 10942, 56 Stat. 765, 
or any other law authorizing maxi- 
mum price regulations, neither the 
Price Administrator nor any other per- 
son authorized to promulgate maxi- 
mum price regulations shall, in calcu- 
lating the return to any producer or 
processor, deduct the amount of any 
payment under any subsidy program 


covering the production or processing 
of any perishable or seasonal agricul- 
tural commodity or product thereof, 
unless prior to the issuance of such 
regulation there is in effect a definite 
legal obligation of the Commodity 
Credit Corporation or other authorized 
Federal agency, or offer to enter into 
such legal obligation, running to such 
producer or processor, to pay a specific 
sum per unit of raw material used in 
the particular product, equal to the 
amount deducted by the Administrator, 
at a specified time not more than six 
months following the completion of 
production or processing, and which 
obligation shall not be conditioned 
upon the performance of any other 
act or arrangement with respect to, or 
upon the profit or loss derived from, 
the production or processing of the 
commodity or product subsidized or of 
other agricultural commodities or 
products, or from any other operations 
of the producer or processor.” 


I should like to touch on the use 
of profit margins by OPA in the set- 
ting of ceiling prices for the industry. 


Section 8 of the Act of October 2, 
1942, provides that “In the fixing of 
maximum prices on products resulting 
from the processing of agricultural 
commodities, including livestock, a gen- 
erally fair and equitable margin shall 
be allowed for such processing”. 


While there is plenty of ground for 
complaint as to OPA's past perform- 
ance in respect to profit margins, as 
has already been suggested, the general 
method of applying profit margins in 
1944 as proposed by OPA, is not sub- 
ject to criticism. OPA has displayed a 
reasonable and fair point of view. If 
that method is faithfully used this in- 
dustry may not complain. 


It should be pointed out, however, 
that in the application of that method, 
it is possible to destroy the direction 
that the Act contains in respect to mar- 
gins. Such an application or interpre- 
tation is already threatened. 


OPA has declared, speaking of profit 
margins, “So far as possible, we will 
try to maintain the historical net 
profit differences between products, but 
we may find it necessary to make some 
slight modifications in order to give 
incentive to items which the War Food 
| has indicated it will 
n 


While that may appear to be a per- 
fectly reasonable thing for OPA to 
undertake to do, it is dangerous from 
the canner’s point of view, and more- 
over, it assumes a responsibility on the 
part of OPA that it may not take under 
the Act. Who may safely determine 
what a slight modification of profit is? 


Furthermore, it is not the responsi- 
bility of OPA, but it is that of the War 
Food Administration, using the incen- 
tives at its command, to secure what 
it needs. It is contended here that 
OPA should be prevented from attempt- 
ing to influence the production of any 
one commodity through the application 


of arbitrary profit margins. A very 
simple change in the present Act, as 
suggested herewith, will do that, and 
I quote the suggested change: 


“In the fixing of any maximum prices 
on any products resulting from the 
processing of any agricultural com- 
modity, including livestock, a fair and 
equitable margin shall be allowed for 
such processing.” 


The law calls for amendment in an- 
other respect which is of vital interest 
to this industry and to others. The 
Director of Economic Stabilization, as 
well as other agencies of government, 
including OPA, issues scores of direc- 
tives. While many of them may cover 
routine matters, some of them seriously 
affect the processors in this industry. 
Such directives should be made known 
to the industry and at the time issued. 


Since Judge Vinson in the past has 
had and exercised certain veto powers 
over the acts of OPA, it may be pre- 
sumed that he has or will issue a direc- 
tive outlining certain conditions con- 
cerning the method of pricing canned 
fruits and vegetables in 1944. Any such 
directives should be made known to the 
industry and at the time price sched 
ules are being prepared; not after they 
are issued. Last year Judge Vinson 
issued a directive on June 30th con- 
trolling the pricing of canned fruits 
that was not made public until De- 
cember 4th. 


In 1948 there was a series of direc- 
tives issued by Judge Vinson on the 
subject of labor increases as related to 
ceiling prices in this industry that 
stretched over a period from June 14th 
to December 4th. These directives, 
though issued by Judge Vinson, defi- 
nitely influence the activities of OPA 
in its control of this industry. The 
industry should know what they con- 
tain and at the time of issue, not weeks 
and months later, or perhaps never. 
We should be allowed to know all the 
rules of the game and when the game 
is being played. A very simple addi- 
tion to Section 2 of the Act will accom- 
plish this. A suggestion is herewith 
supplied. 


Add to Section 2 of the Act of Oc- 
tober 2, 10942, the following: 


“Any power or authority conferred 
by this Act shall be exercised, either 
by the President or through any De- 
partment agency or officer, only through 
formal written orders or regulations 
which shall be promptly published in 
the Federal Register, but shall not 
otherwise be subject to the provisions 
of the Federal Register Act, 44 U.8.C. 
secs, 301-314.“ 


It is my purpose now to defer to Mr. 
Austern, who is going to cover three 
subjects, one of which is particularly 
important to this industry. 


Mr. Avstern. Mr. Chairman, before 
turning to the two or three subjects 
with which I have to deal, I would like 
to supplement one point that was men- 
tioned a moment ago, and it is this. 
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In 1044, the canning industry is in 
a far better position than it was in 
any previous year. Whereas in 1948 
we did not know until very, very late 
in the season, March, April, and May, 
where we were going, in 1044 the pres- 
ent pricing officials of the OPA—who 
are more experienced and who appre- 
ciate the point made by Mr. Crawford 
that you have to have some notion of 
what the year will bring—those pricing 
officials in February of this year came 
to Chicago to the Processors Confer- 
ence and stated as definitely as they 
could what the method would be for 
1944 pricing. 


In other words, gentlemen, it is 
rather different this year on that very 
important point. 


These gentlemen have done the best 
they could up to this time, and with 
one exception, to which I will direct 
your attention in a moment, they have 
done a fairly satisfactory job of an- 
nauneing their program. Of course 
there is many a slip sometimes between 
announcements and execution, but as 


Mr. Cummings suggested, we have full 
confidence. 


I should like, very briefly, Mr. Chair- 
man, to deal with two or three pro- 
cedural amendments which our experi- 
ence of the past two years leads us 
to recommend to this Committee. 


The first of these is the 
that you incorporate in this Act an 
automatic statutory provision for re- 
niet in individual hardship cases. 


That suggestion flows from this: 


The OPA will entertain an a - 
tion by person 
pany only ts own regulation 
vides for such individual — 

In many instances the regulation 
will work an undue hardship, or an 
inequity upon one company or person. 
Occasionally an OPA regulation wil) 
provide for that individual to ask the 
Administrator to give him relief. More 
often, and in the case of these canned 
food regulations, it does not. 

In those cases, Mr. Chairman, I think 
the Committee knows that the OPA 
considers the individual application not 
us an application for individual relief, 
or adjustment, but as a petition to 
amend the entire regulation, and very 
often the individual's application is lost 
in the shuffle of considering whether 
the entire regulation industry-wide 
should be changed, 

To remedy this situation we have 
taken the liberty of suggesting, and I 
believe there has been passed to the 
Committee, a new section to be added 
to Section 208. . 

I won't burden you now with read- 
ing it to you but I would like to say 
that it provides in substance that if a 
particular regulation works an inequity 
or a hardship on any individual he 
may file with the Administrator an 
application for individual relief, and 
the Administrator is to consider that 
application. 


would do that sort of thing. 

Now, the only effect of this first sug- 
gested change is that it shall auto- 
matically become part of every regu- 
lation. By putting it in the statute 
you afford that opportunity to the 
individual who is suffering hardship 
or claimed inequity. 

The second ural suggestion 
relates to the matter of protests about 
which I am sure you have heard a great 
deal. You, of course, know that when 
a protest is filed the Administrator is 
in reality not required to do anything. 
He may deny it or grant it. That never 
happens. He may set it down for a 
hearing. So far as I know that has 
never happened. 

Or. the law further that he 
may provide an opportunity for further 
evidence, and that usually always hap- 
pens, and the way it happens is this: 


When an individual files a protest, 
after a time, three or four weeks usu- 
ally, he receives from the OPA a long 
document which asks him from 30 to 
91 questions, and asks him to file 
voluminous information. I can tell 
you from experience with these pro- 
tests that it takes anywhere from 3 
to 6 weeks to get the information and 
put it in the form which the OPA rules 
require it to be put, and to provide the 
number of copies. The apparent effort, 
Mr. Chairman, seems to be to delay and 
to wear down the protestant. We sug- 
gest that some provisions should be 
made to remedy that. 

One other matter which I do not think 
has been presented to this Committee is 
that the OPA has evolved a series of 
very technical rules for the considera- 
tion of protests. One of those rules 
which has raised a great deal of diffi- 
culty in this industry is the rule that 
you can not question an amendment 
unless it lowers the price. 

Mr. Brown. Unless it what? 

Mr. Avstean. Unless it lowers the 

„ Let me illustrate practically, 

use I think a concrete case will 
make this sort of a talk clearer, They 
issued a price for canned peas last 
year, for all container sizes, and for 
all varieties. Then there was a great 
deal of trouble and bickering and com- 


The Committee of course knows that 
the relationship between one size can 
and another size can is very important, 
and when these tions were pro- 
tested, OPA took the position that as to 
those which had been reissued in the 
amendment without change, you were 
foreclosed from protesting; that the 
only ones you could talk about in a 

were those where the prices had 
lowered, and of course, you 


couldn't talk about the ones where the 
prices had been raised. When an effort 
was made to point out in these protests 
that, as a business matter, what you 
get for all the container sizes collec- 
tively was the important thing, these 
technical rules which I have suggested 
are applied by OPA lawyers who were 
called into play, and the protests got 
nowhere on that point. With those two 
things in mind, we have suggested on 
page 3 of what I have given you, an 
amendment to Section (a) of Section 
=. which would cure those two de- 


Finally, on this matter of protests, 
there is another little thing that hap- 
pens that this Committee has not been 
told about, so far as I know. 


You will remember that the statute 
provides in Section 208(c) that the 
Administrator may limit this protest 
proceeding to written evidence or affi- 
davits, and very often, Mr. Chairman, 
here is what happens: 


A man in good faith files a protest. 
After about four weeks, the OPA puts 
into the record a series of affidavits by 
Government officials or officials in the 
OPA. When you look at the affidavits, 
there are a lot of conclusions based on 
what is in the Government files. 


Obviously, no private party is en- 
titled to go to the OPA and go through 
the official files to see whether the man 
who prepared the affidavit did a com- 
plete job, and whether his conclusions 
are warranted. 


The only way you can deal with this 
is to get the man before you and ask 
him questions, and so far as I know, 
Mr. Chairman, in no case has the OPA 
ever permitted a hearing on this point. 
We recognize the difficulties and we 
don't think a hearing on every protest 
is feasible. You would just create 
chaos in the administration of the pro- 
test machinery, but we do think, sir, 
that where the OPA puts in affidavits 
based on Government files, to which the 
protestant has no access, that in those 
cases there should be a public hearing, 
and on page 5 of these suggestions you 
will see that we have suggested this 
language : 

That “upon showing that the fair and 
expeditious disposition of the protest 
requires that an early hearing be held, 
or that such hearing is necessary to 
afford adequate opportunity for rebut- 
tal of any affidavit or other written 
evidence,” then the OPA should afford 
the protestant a hearing. 


I suggest to you, Mr. Chairman, that 
is fundamental fairness, and we think 
that should be put into the law. 


As to court reviews, the questions 
have been explored, canvassed, argued 
and debated before this Committec at 
such length that I do not propose going 
into them. 

I would like, if I may, very briefly 
to tell you what the legislative commit- 
tee of the canning industry concluded 
after full consideration of the subject 


I might say in passing that this seems 
to be suggested by what the Supreme 
Court said in the Yakus case. The 
Supreme Court, you will remember, 
suggested that the Administrator prob- 
plaint, and after several months had 
elapsed they changed a lot of the 
prices, but not all of them, — 
changed the prices for some sizes 
some varieties, but not for all of them. Be 
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of court review. I think we can sum- 
marize their views in three points: 


In the first place, the committee feels 
that an appeal by a man questioning 
the validity of an OPA regulation 
should go to the Cireuit Court of Ap- 
peals for the district in which he re- 
sides and conducts business. I am sure 
you have heard of that before and I 
see no purpose in threshing over the 
old straw. But that view is firmly held 
by those on the legislative committee. 

Second, if the OPA seeks to prosecute 
or enjoin any one in the District Court, 
we feel that all defenses should be 
open. We feel that the regulation in 
such a case would be presumptively 
valid. It would be up to the defendant 
to show why it was invalid, and our 
feeling is if the OPA goes into a dis- 
trict court, then the OPA should be 
prepared to defend its regulation. 


Summarizing those two points in 
short: If any one chases the OPA, they 
should chase them in the Circuit Courts 
of Appeal. On the other hand, if the 
OPA pursues some alleged violator in 
the District Court then the OPA should 
be prepared to sustain its regulation on 
all counts in the District Court. 


The last court review point which I 
will report on but not argue, sir, re- 
lates to the treble damage and injunc- 
tion suits, and it is our feeling that in 
those cases where there is an honest 
effort at compliance, but an inad- 
vertent violation, that the treble dam- 
age suits and the injunction provisions 
should permit those two defenses to be 
made, and we suggest a clause in Sec- 
tion 205, which I will take the liberty 
of reading: 

“It shall be an adequate defense to 
any suit or action brought under sub- 
sections (a) (e) or (f) (2) of this 
section, if the defendant proves that 
the violation of a regulation, order, or 
price schedule prescribing maximum 
price or maximum prices, was neither 
wilful nor the result of failure to take 
practicable precaution against the oc- 
currence of the violation.” 


Mr. Brown. Right there, on these 
treble damage suits as applied to a 
man who technically violates a law 
when he does not intend to, I think that 
is a little severe, myself. 


Mr. Austern. That is a question of 
policy for Congress. The treble dam- 
age action is believed to be a very 
effective sanction. Some think it is 
too drastic, some think it is not. 

Our only point in that last sugges- 
tion is that we do not think the treble 
damage or the injunction suit should 
be applied in a case where the man 
has done everything possible to comply 
with an order or a price regulation and 
has not acted wilfully in violating it. 


Certainly whatever you think of the 
treble damage suit, that does not seem 
to be the place for it. 


Finally, we feel obliged to call to the 
attention of the Committee a current 


subject of controversy which may have 
serious consequences in 1044. The OPA 
has announced its pricing program for 
1944 for canned fruits and vegetables. 
It has announced that the price ranges 
will be based upon so-called AMA 
grades. 

These AMA grades are issued by the 
Agricultural Marketing Administration 
of the Department of Agriculture. This 
division of the Department of Agri- 
culture is now part of the War Food 
Administration. 

These government standards were 
originally issued for voluntary use in 
the warehousing of canned foods. Ex- 
cept to a slight extent they were not 
and are not used in the commercial 
buying and selling of canned foods. 
In short, they are Government stand- 
ards and not the commercial grades 
used in the industry. 

The effect of the OPA proposal, if 
carried out, will be to require every 
canner in the United States to pack 
against these government grades. In 
other words, the OPA is once again at- 
tempting for price purposes to measure 
against these AMA grades the canned 
fruits and vegetables grown and packed 
in forty-four States. 

The reasons given by the OPA for 
this announced requirement are: 

First, that it is necessary under their 
1944 pricing plan to use AMA grades 
to establish the price ranges; and 

Second, that it is also necessary to 
use them to provide effective enforce- 
ment. 

I am informed that the Industry Ad- 
visory Committee (and you have heard 
a great deal about Industry Advisory 
Committees at these hearings), has 
unanimously stated to the OPA that 
it is opposed to the use of these Gov- 
ernment grades, that such use is im- 
practicable and unnecessary, that it 
will lead to distortions and inequities 
in the price ranges established, and 
that it is not only unnecessary for en- 
forcement but will yield less effective 
enforcement of the price control regu- 
lations. 

That was the unanimous report of 
the Industry Advisory Committee to 
the OPA on this point to which I am 
calling your attention. 


The Committee will recall that this 
entire question of compulsory use of 
government grades—and the associ- 
ated endeavor of former OPA officials 
to require grade labeling of canned 
foods and other commodities—has been 
the subject of much Congressional in- 
quiry and Congressional action, by this 
Committee, as well as others. 


The Committee will recall that last 
July Congress enacted the so-called 
Taft Amendment to the Price Control 
Act. That is now Section 2(j) of the 
Price Act. 

This section has four separate limita- 
tions on OPA action: 


It prohibits the Administrator from 
eliminating or restricting trade or 
brand names. It prohibits him from 


requiring the grade labeling of any 
commodity. It prohibits the OPA from 
standardizing any commodity unless no 
practicable alternative exists for ef- 
fective price control. Lastly, it pro- 
vides that the Price Act shall not be 
construed 


“as authorizing any order of the 
Administrator fixing maximum prices 
for different kinds, classes, or types 
of a commodity which are described 
in terms of specifications or stand- 
ards, unless such specifications or 
standards were, prior to such order, 
in general use in the trade or indus- 
try affected, or have been previously 
promulgated and their use lawfully 
required by another Government 
agency.” 


Now, Mr. Chairman, the canning in- 
dustry insists that the proposed com- 
pulsory use of these Government grades 
—that is. the required price standardi- 
zation of the entire country's pack of 
canned fruits and vegetables—is in di- 
rect violation of this part of the law. 


The use of these Government grades 
is not lawfully required by any statute 
—such use is entirely voluntary. Con- 
sequently, the provision of the Taft 
Amendment that only specifications pre- 
viously required by some other law may 
be used, is not met. 


The voluntary use of these AMA 
grades is estimated not to have ex- 
ceeded 5 per cent in the regular com- 
mercial buying and selling of these 
canned foods. Thus the requirement 
of the Taft Amendment, that only speci- 
fications or standards in general use in 
the industry may be employed, is not 
met. 

The canning industry, and once again 
I am told the OPA Industry Advisory 
Committee, has repeatedly pointed out 
to the OPA that the regular commercial 
grades widely employed in the indus- 
try could be used for precisely the same 
purpose that the OPA is planning to 
use these AMA Government grades. 


These commercial grades have been 
in general use in the industry for many 
decades. They have been used in sales 
contracts over the years. They are 
thoroughly understood in the trade— 
by canners, by food brokers, by dis- 
tributors,-and are used by the long 
established arbitration boards when- 
ever commercial disputes as to qual- 
ity arise. 

Next, Mr. Chairman, these commer- 
cial grades were used by OPA as the 
basis for price ceilings in 1942, Like- 
wise, they were widely used as the basis 
for OPA prices on canned fruits and 
many canned vegetables in 1943. Simi- 
lar commercial grades, based on trade 
usage, have always been and are still 
to be, used by the OPA for its price 
regulations on a wide variety of food 
products, such as coffee, tea, canned 
fish, dried fruits, frozen fruits and vege- 
tables, jams and jellies, and the like. 

On all of those they have always 
used, and they plan to continue to use, 
similar commercial grades, and on some 
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of those, Mr, Chairman, I might add 
there also are AMA grades in existence. 

Only in the case of canned vege- 
tables and canned fruits is it proposed 
to require the use of these Govern- 
ment grades for pricing. 

Wholly apart from this question of 
legality, if the Committee please, there 
are many practical reasons why the 
required use of these Government 
grades will yield distorted or inaccurate 
price ranges and poor enforcement. 

These reasons, as I have suggested, 
have been pointed out to the OPA. 
Without going into them in detail this 
afternoon, I would like to mention a 
few for the benefit of the Committee: 


The AMA grades do not reflect im- 
portant quality factors, such as flavor, 
which go to make up the value of 
canned goods, 

The AMA grades use a numerical 
scoring system which is complete illu- 
sion and merely cloaks the personal 
judgment of the graders. 


Experience has shown that graders 
differ even on the same product. This 
was perhaps not serious when these 
AMA grades were used for the origi- 
nal purpose of determining minimum 
collateral value for loan purposes; that 
is, when they were used for that pur- 
pose to which Mr. Crawford has re- 
ferred, where the canner would have to 
hypothecate his pack in order to bor- 
_row money, and a minimum loan value 
was set up. That these AMA grades 
were illusory was not too serious. But 
these difficulties become serious when 
the grades are used to construct prices 
which measure, or which are supposed 
to measure, the exact value, or for 
enforcement of price regulations. 

The AMA grades are variable and 
have been changed since 1941, the base 
period to be used for constructing the 
prices, Canners do not, and can not be 
expected to, relate what they packed in 
1041 to a system of grades which they 
did not then use and which for many 
important products have changed since 
that time. 

AMA grades are lacking for many 
commercial qualities which have been 
widely sold and which were widely sold 
in 1941 and are being packed today. 
What I mean by this is that where there 
are three commercial grades of Fancy, 
Choice, and Standard, there are often 
only Government grades A and C, and 
no middle grade. 


An example of that is in tomato 
juice, which is a very widely sold 
canned product. 

In the case of some there 
are no AMA grades at all. 

Thus it is obvious, at least it is 
obvious to us, that price ranges con- 
structed against such Government 
grades will contain many errors and 
inequities when applied to all canned 
fruits and vegetables. 

On the other hand, the base 1941 
prices are readily related to the com- 


mercial grades used in the industry, 
As I have already said, these same 


commercial des were used for OPA 
pricing in for many products in 
1948, and are used and are to be used 
for virtually all other processed foods. 


Apart from the objection to the use 
of these AMA grades in calculating 
maximum prices, the Industry Advisory 
Committee, I understand, has also re- 
ported to the OPA the practical rea- 
sons why price regulations based on 
these commercial grades are enforce- 
able to a far greater extent than price 
regulations based on Government 
grades. I need not review the details 
of this discussion. But what is puz- 
zling to us is this: You remember I 
mentioned that the commercial grades 
were used in 1942 and were used in 
1948 on a great many products. Unless 
the OPA is prepared to prove that its 
price regulation has been ineffective up 
to date on all of these products, and 
will be ineffective in the future on 
those where they are going to use com- 
mercial grades, there appears to be no 
basis for its claim that for canned 
fruits and vegetables alone it cannot 
use the commercial grades used in the 
industry but must compel packing 
against Government grades, 


As the Committee undoubtedly 
knows, there has been dispute among 
lawyers as to the scope and effect of 
the Taft Amendment. We think it is 
Plain on its face. 


The OPA lawyers think it is ambigu- 
ous and have made their own interpre- 
tation. This interpretation comes 
down substantially to the proposition 
that if the Administrator determines 
that no other practicable alternative 
exists for securing effective price con- 
trol, he may price against these AMA 
standards and require their use for 
pricing purposes, 

On that basis it seems clear to us 
that under any interpretation of the 
Taft Amendment, including that sug- 
gested by some OPA lawyers, the an- 
nounced requirement for 1944 is invalid. 


We need not burden the Committee 
with the legal arguments, but I will 
say first this: We find it difficult to 
see why the use of commercial grades, 
which worked in 1942, and which were 
and are to be used for these other prod- 
ucts, can now be thrown out on the 
ground that they are ineffective. We 
may be simply dense about that, but 
we can’t see it. 

These legal questions may have to be 
determined in court. We feel it is un- 
fortunate that in a year when maxi- 
mum production is needed, the OPA 
up to this point has insisted on u 
a method of pricing which is of 
highly doubtful legal validity. 


I want to say one other thing. I 
understand that a subcommittee of the 
Canning Industry Advisory Committee 
has prepared and is about to submit 
to OPA a summary of all of these 
matters. 

It is hoped that these industry views, 
founded on both knowledge and the 
desire to see fair and effective price 


control, will receive favorable consid- 
eration. 


Under the circumstances, however, 
the Canning Industry must go on record 
with this Committee in insisting that 
the proposed compulsory use of these 
Government grades is unlawful. 


You may ask me, I suppose, whether 
we are asking for an amendment on 
that point. The answer is no, we are 
not. We think the law is clear. We 
think the Congressional mandate is 
plain, and we have a situation here 
where the OPA is not following the 
Congressional mandate. 


Mr. Kean. That is not peculiar. 


Mr. Austern. You see, we are in a 
peculiar position. We labored and 
fought for proper price control while 
at the same time trying to produce 
eanned foods, I think you gentlemen 
know the splendid record that has been 
made. It fell off slightly last year. 
I won't say, but it has been said, that 
it fell off because of the pricing diffi- 
culties. We know what the needs are 
for 1944. We think the pricing plan 
is fundamentally sound. We think that 
the pricing technique will be proper, 
except on this point—and we don't 
know, as Mr. Cummings su ed, 
whether this represents the OPA view, 
or whether there is some mysterious 
directive in back of this one that 
emanates from some other place. But 
we do know on this one they are flying 
right in the face of what this Com- 
mittee did. 


If there are any questions, I think 
Mr. Cummings and I can pass them to 
one another. 

Mr. Monronry. I believe in the early 
part of your testimony you expressed 
complete confidence in the men in the 
OPA canning section, and that they 
were doing a satisfactory job. 

Mr. Avustern, In the food price sec- 
tion; yes, sir, 

Mr. Mownroney. And they under- 
stood the industry problems and the 
relations that exist in the industry? 

Mr. Avstern. Yes, sir. 

Mr. Monroney. Your principal ob- 
jection, of course, seems to be on this 
relationship of standard brands to the 
AMA yardstick? 

Mr. Austern. That is one of them. 

Mr. Monroney. That, as I gather it, 
is a procedural thing. My understand- 
ing of that Taft amendment, when we 
passed it, was to get away from Gov- 
ernment grade labeling. That was what 


would appear on any of these 
would you? 


tences what the history is. The Taft 
amendment was added in the Senate, 


{ 
{ 
all the fuss and furor was about, and { 
you would not attempt to lead the Com- 0 
mittee to believe that any AMA grade 

Mr. AvusterNn. That opens up a very ; 

interesting subject, particularly in the 
light of the interest now being ex- j 

pressed in the scope of Executive ac- . 

tion. Let me tell you in about four sen- 
| 
| 
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and various gentlemen who are sitting 
on this very Committee sat in the con- 
ference and wrote in the report, and the 
House Managers presented to the Con- 
gress a report which clearly and ex- 
plicitiy explained what the Taft 
amendment was designed to do. I can 
say to you, sir, that if that report were 
the only thing before us today there 
would be no question that the Taft 
amendment was clearly intended to go 
beyond grade labeling. 


What happened? About eight days 
later, the President of the United 
States, when he approved the bill, for 
the first time in the history of the 
United States in approving a bill, not 
in vetoing a bill, issued a statement. 
In that statement, which was signed 

the President in approving the 
bill, he said that he thought the Taft 
amendment was ambiguous. He re- 
ferred to some remarks, which were 
— quoted, of Senator Taft in the 

te. He made no reference what- 
ever to the conference report. He then 
said, “In signing this measure, here is 
what I think it means.” 


I don’t know whether that is as well 
known as it should be. It is the first 
time to my knowledge that sort of thing 
ever was done, and it is, I think, on the 
Presidential statement of July 16, 1943, 
that the OPA lawyers are basing their 
views. 

Mr. Monroney. Of course, we only 
have the knowledge which we absorb, 
and the whole objection I got from my 
district on grade labeling was that it 
was an effort to destroy the brand and 
trade names, and I don't believe even 
your statement would lead the Con- 
gress or this Committee to believe that 
the so-called AMA yardstick, which 
absolutely does not appear on labels or 
in advertisements or anything else, 
would do that. 


Mr. Austern. Well, sir, I would like 
to say that that subject, which you sug- 
gest was not considered with reference 
to the Taft amendment, was the sub- 
ject of extensive Congressional hear- 
ings. At those Congressional hearings 
it was made clear that by the use of 
these Government grades and by the 
use of what are called regional flat 
prices—where they averaged out the 
prices in 23 States, and squeezed every- 
body into this illusory concept in 23 
States—in other words, the use of the 
grade as a basis for pricing as dis- 
tinguished from a basis for labeling— 
that subject, sir, was canvassed exten- 
sively before many Congressional com- 
mittees. I submit to you that when 
Mr. Brown came to the Senate and 
said that he wanted some change made 
in what had been put in the appro- 
priation act, the changes made in the 
Senate ended with this clause 4 of the 
Taft amendment, which says nothing 
about labeling, but which reads that 
“nothing in the law shall be construed 
as authorizing any order of the Admin- 
istration fixing maximum prices for 
different commodities which are de- 
scribed in terms of specifications or 


standards”—that is not label - 
ing— unless such specifications or 
standards were prior to such order in 
general use in the trade or industry 
affected, or had previously been pro- 
mulgated and their use lawfully re- 
quired by another Government agency.” 


And more than that, in the very 
conference report on that bill, by the 
conference in which members of this 
Committee participated, there is a 
section discussing it. I won't take the 
time to read it, but it is House Report 
697, which says clearly that they are 
talking about tying the price to the 
grade in addition to talking about 
labeling. 


Mr. Monroney. In that section 
which you read, wouldn't that be broad 
enough to cover the purchases by the 
Army, the Navy, Lend-lease, and all 
the other Government purchases? You 
wouldn't want the Committee to be- 
lieve that has not been done on the 
AMA grade, would you? 


Mr. Austern. I most certainly would. 
The buying by the Army is done on 
what is called Federal specifications. 
The language used in those Federal 
specifications follows in some respects, 
but is not identical with, the language 
of the AMA grades. What is being 
done, sir. is that the Army is using the 
Department of Agriculture grades to 
determine compliance with the Federal 
specifications on which the goods are 
being bought. On that same point—I 
sald I didn’t want to go into detail, 
because it is a practical subject re- 
lating to the canning industry—but let 
me say one other thing: The Army in 
its buying is not bound by the AMA 
grade, even where the AMA grade is 
used in the ceiling prices, and the OPA 
regulation itself, MPR 306, says that 
if the Army does not want to recog- 
nize the Grade C. and thinks that a 
product would be Grade R. except for 
something which the Army does not 
reeard as important. but which the 
AMA grade does. the Army can stin 
pay the bottom of the B price. 


Mr. Mownoney. But it ts still the 
AMA grade. You wouldn't want to 
tell the Committee the Army ie not 
nein that as a yardstick on which to 
hase that. It is not a rigid thing, as 
I understand. but it is a yardstick 
which the Army uses. 


Mu. Avetern. If you want me to say 
that it is a rubber yardstick. and that 
the Army is not bound bv it, and the 
Army does its pricing on its own spect- 
fications, and where the AMA grade 
gets in the way of the pricing, the OPA 
regulation says the Army is not honnd 
by it, 1 will go along with that. but if 
you are snegesting the AMA grades are 
being widely weed in the commercial 
buying and selling of canned foods, T 
am sorry to report that is not correct. 

Mr. Monnoney. In your testimony a 
moment ago you said the specifications 
were modified slightly from the AMA 
urnde 

Mr. Austenx. How le that? 


Mr. Monnoney. I understood to 
say the AMA grades were u with 


slight modifications in the Army pur- 
chases. 


Mu. Avetern. No, I didn’t mean that. 
There are separate Federal specifica- 


Mr. Mowroney. But they are written 
around AMA grades to a certain ex- 
tent, are they not? 


Mr. Austen. To a certain extent, 
yes; completely, no. 

Mr. Mowroney. Isn't that what is 
being proposed now; that they are not 
trying to take, for instance, the Riche- 
lieu brand of peaches or peas, and 
put a certain stamped grade on them; 
that a man has his own product, and he 
measures that against the AMA grade 
and then adjusts in that price bracket 
that he finds it in. 


Mr. Austrern. I think that is correct. 
but if that is not pricing against the 
AMA grades 

Mr. Mownnoney. In that range. I 
don’t think it is the intent of the 
AMA grade to be absolutely d. Itis 
merely a yardstick on which the manu- 
facturer can gauge whether his price 
is within the range that has been set 
up. 

Mr. Austern, I wonder, sir, whether 
it is a yardstick which can. I think 
if you will put it that it is to 
be used as a yardstick on which he 
must, but as to which a great many 

e doubt whether he can, measure 

price, I would go along with you, 
but the plain fact of the matter is 
if they determine to find our price as 
against the Government grade, you 
have to price against the Government 
grade. You can write that in as many 
words as you want to, but there is 
where it comes out. 


Mu. Monnoney. You are 
to go to the normal commerelal grades 


Mr. Avustern. We are proposing to 
go to the normal commercial grades 
that have been used in the industry 
and understood in the industry, and 
where there are hundreds of people 
who know what those grades mean. 

Mr. Monroney. Have they ever been 
written out? 


Mr. Austern. Those des have no 
more been written out t the grades 
used in a great many other OPA regu- 
lations. 


Ma. Monnoney. Wouldn't it be a 
little difficult to bring a tion 
under a system that has never been 
written out? I think you would find 
yourself in difficulty with the courts. 


Ma. Austr. I would suggest in 
answer to that, when the pricing in 1942 
was based on these commercial grades, 
OPA did fairly well, and if the OPA 
could now the use of commercial 
grades is ineffective, when we can take 
the price indices on canned foods and 

that price control in 1942, when 
they used commercial grades, was far 
better on canned foods than on all 
foods put together—we don't see why. 
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Of course, sir, when how can 
you understand something that is not 
written out, I submit to you that there 
are thousands of commodities where 
the trade grades are understood in the 
trade and are used every day in the 
year in buying and selling. 

Mr. Monrowey. That is an 
different proposition; you buy and 
and you take a chance on disposing of 
the goods, but when you are trying to 
write a regulation I think you are 
asking us to be very indefinite. 


Mr. Avustern. I say in answer to 
it did not have to be that way in 
1942; it did not have to be that way 
in 1948. It doesn’t have to be that 
way on coffee or on tea, on spices, on 
dried fruits, or on frozen fruits and 
vegetables—they are using unwritten 
commercial grades, understood in the 
trade, so that if you take one experi- 
enced in the trade and cut the can and 
say, “What is it, a Fancy, or a 
Choice,” a man experienced in the 
trade can tell you. 

That is what they are doing in all 
these other tions. 


If you are suggesting it is a legal 
impossibility to enforce a regulation on 
canned goods, as you do on other proc- 
essed food commodities, we can’t see it. 


Mr. Monroney. We are interested in 
knowing what is in the can, that is, I 
am, and you have to understand that, 
and I do not know how you are going to 
protect against quality deterioration 
from 1941 deliveries now unless you do 
have some yardstick you can go by 
which is fairly well standard. 


Mu. Austern, Of course you appre 
clate the proposal is to have the AMA 
grade control at time of shipment, and 
I assume since you have gotten familiar 
with this thing, you know the AMA 
grade at the time of shipment from the 
cannery itself can go off from the time 
it is received after transit. 


The rules of AMA appeals say that 
if a product has changed since the time 
of shipment they won't regrade it, and 
it has been reported to us—I can’t say 
it is true but it has been reported to 
us—that the AMA has now announced 
that it will not permit goods which 
have been graded for the Army to be 
regraded again because they have had 
some very funny experiences with prod- 
uets graded by one grader and then 
later were graded by another grader 
who got different results. 


Mr, Monnoney. You are saying the 
Government does grade, I thought you 
said a while ago that it did not grade? 


Mr. Avstern. I say the AMA grad- 
ing service is used by the Army. It is 
merely whether Federal specifications 
are being complied with, but we have 
had many experiences over the years 
where products change. 


To make that point simple, the grade 
that will control for pricing is the grade 
at the time the canner delivers the 
goods, and whether it is an AMA grade 
or a commercial grade, after those 


15 


x months, or if those goods are 
in an overheated warehouse, it 
enced trade man to tell 
what grade was when it left 
cannery 


I submit to you further that 
A inspector is not going to do 
d an AMA inspector is not going 
hat, because they consist largely 

le who have been recently 
to grade. 

The only people upon whom OPA can 
rely in enforcing this regulation—and 
we want it enforced—is an experienced 
broker or grocer, and we have suggested 
to the OPA that they use the members 
of the arbitration panels who are avail- 
able and are willing to serve. 


Those men can tell you whether a 
enn is fancy or choice. Those men can 
tell you whether a can has changed 
since the time it left the factory to such 
a degree that at the time it left the 
factory it was a certain grade. 

Mr. Monrongy. Does the Army buy 
more of fancy or choice or commercial, 
or do they run closer to the AMA 
grade 
Mr. Austern. I don't know whether 
can answer that in volume, because 
don't know, but I do know the Army 
has a proceeding which is called “ex- 
cept for“; in other words, this meets 
a certain federal specification except 
for something, and where it is an “ex- 
cept for” case then the Army buys on 
what they think the value is. 


Heis 


— 


group of experienced people from the 
grocery industry, they have experienced 
buyers and sellers of foods, 
and they do a corking good job in pro- 
curement. 

You are asking me, I think, and I 
would like to get to it, whether I think 
it is the “canned food pricing division 
in the OPA that is insisting on this 
thing.” I don't know. As 1 s 
to you, it might be some directive 
I suspect 
there is. I think the people who are 
insisting upon this are the same people 
who insisted on grade labeling. 


And I want to say to you one other 
thing, that in talking with OPA, I have 
yet to find somebody who has actually 
sat down and read all through these 
AMA grades. 

The AMA grading system is a thing 
like the weather ; everybody talks about 
it but no one does anything about it, 
but I would like to find more than two 
people in OPA who have actually sat 
down and gone through them. 


Mr. Monroney. They probably have 
not gone through them entirely but they 
probably have studied their own par- 
ticular products that they are handling. 


Mr. Avstrern. I would submit that 
hefore you impose a regulation which 
the industry believes will produce bad 
2 and poor enforcement it would be 

rable to sit down and go through 


Mr. Monroney. That is highly tech- 
nical and I do not believe this com- 
mittee would be prepared to set them- 
selves up as canning experts. 

What per cent of the fruits are taken 
by the Army? 

Mr. AvsTERN. 
60 per cent. 


Mr. Monroney. And of the vege- 
table pack? 

Mr. Ausrrax. About 35 to 40 per 
cent. 

Mr. Monroney. Because of its rather 
close parallel to the AMA regulation 
then, do you not think a good many 
of the canners who are packing for 
the Army procurement would under- 
stand something about them? 

Mu. Avstern. No, sir, I do not, be- 
cause the way that works in practice 
is this. The canner has a lot of goods, 
He is required by the War Food Admin- 
istrator to set aside a certain portion 
of his pack, and incidentally, in speak- 
ing of that, I would like to tell you 
that the reservation order which re- 
quires the canner to set aside his pack 
talks about a lot of commercial grades 
that are not mentioned in the AMA 

des, They talk about top standards, 


at happens is this: The canner puts 
aside a lot of goods. 


The Army then sends an inspector 
t rmy says, “We will 

take them.” 


I am advised about 


The contract is written, the goods are 
segregated, and the canner keeps them 
until the Army wants them. 


Mr. Monroney. What per cent of the 
ck would be radically changed by 
is AMA grading? 


Cummine. The entire civilian 
pack. 

Mr. Monrnoney. It would raise 
or lower prices of the whole thing? 


Mr. Cummine. I wouldn't say it 
would lower or raise them. It will 
introduce inaccuracy into the prices 
po ww entire civilian pack. That is our 


Mr. Monroney. You do not believe 
that about four-sixths of the pack 
would probably fall within those 
brackets and only the lower two-sixths 
would be for an adjustment under the 
yardstick. 

Ma. Avstern. If you are suggesting 
there will be a good many clear cases, 
and then other cases which are border- 
line, I will agree with you, and I can 
also assure you from some twelve years 
study of the problem that in the border- 
line cases, if we want to prosecute a 
man who is putting the wrong label on 
them, we would much rather prosecute 
on the basis of the commercial grade 
with a witness that is experienced 
with canned goods, than under this 
mumbo-jumbo, with some inspector 
who has never dealt in the products, 


this book of grades, and if the commit- 
tee wants me to I will read you some 
of the grades. 

—— 
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and who would make a mighty poor 
witness for enforcement purposes. 


In terms of enforcement, we want 
effective enforcement. 


Mr. Monnoney. I still can not see 
the objection, since it is not on the 
can, there is no label, and there is only 
a reference standard to be used in 
helping the manufacturer to determine, 
I can not see where this comes under 
all the furore that grade labeling kicked 
up at all. 


Mr. Austern. If that were true we 
would not be taking up the time of the 
committee; there would not be groups 
of men coming from forty States in 
America, if that were true. I assure 
you it is not. 


Mr. Monnoney. I think you deter- 
mined the price on a Richelieu can, or 
whatever canned goods you are selling, 
at the start of the season, with refer- 
ence to where it happens to fall against 
the yardstick, and then it gets into the 
price bracket, and you go on absolutely 
undisturbed. 


Mr. Avstern. If that were true, then 
we certainly have been wasting a 
great many man hours and we don't 
understand the problem, and perhaps 
these 30 men on the Industry Advi- 
sory Committee, who have spent their 
lives in the industry, don't understand 
their own subjects. 


Mr. Monnoney. You say the OPA 
understands the canning problem also. 


Mr. Austern. I say the OPA pricing 
officials do, but as I have suggested, 
we do not know, but I do not believe, 
that this suggestion originally ema- 
nated from those gentlemen. 

I think people in the OPA are not 
wholly free agents under the admin- 
istrative set-up. Occasionally their 
policies are dictated to them, and if 
this committee would care to inquire 
whether there is a directive and who 
issued it, and whether the fellow who 
issued it knows anything about the 
problem, then I think we would be in 
better position to discuss where the 
thing comes from. 

Mr. Monnoney. Where do you think 
it comes from? 

Mr. Austern. I do not know. 

Mr. Monnoney. I have not seen any 
great, mysterious force working in any 

ricing thing; it is mostly all industry 

usiness in an effort to hold the line. 


Mr. Avstern. Where would you 
think the opinion as to what would 
or would not be an enforceable price 
regulation would come from? 

Mr. Monrnoney. I think it would 
originate with your industry branch 
and come on up through Mr. Bowles. 


Mr. Avustern. I think it would be 
interesting if you would look into that 
and find whether it is not the opinion 
of somebody else, somebody in the 
Legal Division, or somebody in Judge 
Vinson's division? 


Mr. Monroney. Whom do you think? 


Mr. Austern. I do not know. I do 
not know and I would rather not be 
in the position of guessing. 


Mr. Monnoney. I think if we are go- 
ing to infer and insinuate 


Mr. Wotcorr. The law very dis- 
tinctly says that they don’t place these 
ceilings without consultation with the 
War Food Administration, and in the 
case of dispute then Judge Vinson 
settles it. 

Mr. Austern. I think you will find 
that Executive Order No. 9250 gives the 
Director of Economic Stabilization a 
very high degree of control. That is 
the order that establishes the Director 
of Economic Stabilization. That is not 
the Hold the Line Order. It is the 
order which organized Judge Vinson's 
department. 

Mr. Crawrorp. Mr. Chairman, let me 
ask a question. 


Tue Cuamman. Mr. Crawford. 


Mr. Crawrorp. I want to ask you 
one question about the inspection. 

Suppose the packer puts up a lot of 
canned peas, or corn, and the inspector 
comes along and makes his inspection, 
and accepts it, and a contract is writ- 
ten, and the protestor warehouses those 
goods, say for 9 months, and then some- 
body comes along and makes a further 
inspection, and a serious case of ther- 
mophilic bacteria or flat sours has de- 
veloped, who assumes that? 

Mr. Austern. You must have some 
canners in your district, because you 
used a very technical term. 

The answer is that the original in- 
spection made prevails. If there are 
what we call swells, or spoilage, the 
original army procurement method pro- 
vided you had to replace the goods. 

The present method is the commer- 
cial method. In ordinary buying and 
selling that problem is settled in this 
fashion: There is an allowance of one- 
fourth of one per cent in lieu of nor- 
mal swells. 

In November, 1941, when the Army 
went from a retail buyer to a whole- 
sale buyer of canned foods, the Army 
adopted, unlike some people in OPA, 
the commercial practice under which 
the Army gets the same one-fourth of 
one per cent allowance in lieu of nor- 
mal 

If you have these thermophilic bac- 
teria and they infected the whole pack, 
that would not be a normal swell, and 
the Army would make a reclamation 
claim, but ordinarily if a few cans were 
bad, that is covered by the deduction 
of one-fourth of one per cent. 


Mr. Cumminea. I think you are refer- 
ring to what we know in the industry 
as fat sours, 

Mr. Crawrorp. I said flat sours and 
thermophilic bacteria; those are the 
terms I used. 

Mr. Cummino. That is right. 

Mr. Crawrorp. I am not talking 
about your swells. 


Mu. Cummine, Your question is, 
how is an adjustment made when that 


Mr. Les, sir. 

Mu. Cummine. In ordinary commer- 
cial practice it is settled by adjustment 
in some way or another, An effort is 


made to try and determine responsibil- 
ity it and then settle it by adjust - 
men 


Mr. Crawrorp. But the inspector can 
not discover it, if he makes his inspec- 
tion say within a few days after the 
pack, can he? 

Mr. Cummina, That is correct. 

Mr. Crawrorp, That is what I want 
to know, because my question came 
up in respect to Mr. Monroney's ques- 
tion with respect to inspection. 


Tre CnammaAx. Have you had any 
occasion to practice in the Emergency 
Court of Appeals? 

Mr. Austern. No, sir. My experience 
has been confined to the protest field. 
We never got to the point of ever get- 
ting to the Emergency Court of Appeals 


Tur Enamuax. Has there been de- 
lay in determining the issues in the 
Emergency Court of Appeals? 

Mu. Austern, I don't know. I think 
that could be ascertained by comparing 
the time of the filing of the appeal 
with the date of the decision. It is a 
very simple inquiry and I would be 
glad to make it, but there haven't been 
a great many cases in the Emergency 
Court of Appeals, as you know, and the 
comparison of the dates on which they 
were filed with the dates on which 
they were decided would give you that. 


Tue CHamman. How long does it 
take you to arrive at a decision before 
the OPA on a protest? 

Mr. Austen. I know of one case in 
which the protest was filed in July, 
— decision was rendered in August, 
1948. 


I know of several protests which 
have now become moot. 

I think of one canner in Indiana who 
filed a protest and the protest was 
pending and they asked for further in- 
formation, and now about a month ago 
he reached the point where he had to 
sell his entire pack, so he had to 
throw in the protest. 


Tue CHAIRMAN. Those are excep- 
tional cases you mention, are they not? 
That is not the ordinary course of pro- 
cedure, 

Mra. Avustern. I would like to say 
this: I think the problem, of course, 
has been one of short personnel in the 
OPA, but I know of no protest, sir, 
and I have had to do with and have 
known about some dozens, at least 
know of no protest in which any deci- 
sion was made, I think I am correct in 
saying, in less than three months. 


THe CHamMan. And no appeal can 
be taken to the Emergency Court of 
Appeals until final decision is made by 
the OPA? 
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Mr. Austr. That is correct, and 
that is why in the amendment which 
we suggested, we suggest that if the 
OPA Administrator did not act within 
a certain number of days that the ap- 
peal may be considered as denied, be- 
cause in these seasonal industries, Mr. 
Chairman, if you put up your pack in 
June, and the price comes out we will 
say in June, and you-are given a 
certain length of time to protest, sup- 
pose it takes two weeks to prepare the 
protest, and you file the protest, then 
five or six months roll around—you 
can't hold your seasonal pack forever. 
You have to sell it. And there always 
comes a point where either because 
your loans are called, or you don’t feel 
secure, or where you have to clear out 
the warehouse, protest or no protest, 
the goods have to be sold. That is why 
we are interested in expediting the 
protest procedure. 


Mr. Brown. Can the government 
buy canned goods cheaper than civil- 
lans? 

Mr. Avstern. I would say this: 
Superficially the government does buy 
at 96 per cent of the civilian ceiling. 
Having said that, I hope not to con- 
fuse you by saying this: 

The subsidy which is given for civil- 
lan sales is not given for government 
sales, and when you add the subsidy 
back, the Army pays more than the 
consumer does. In the same fash- 
ion, as Mr. Cumming tells you, in 1942 
the OPA allowed a certain percentage 
to reflect increased labor costs, and 
the Army paid those, but those were 
not allowed in the civilian price, so 
that for bookkeeping purposes you can 
say that the Army is buying at 96 per 
cent of what the civilians are paying. 

(At this point Mr. Austern was ques- 
tioned extensively about the proposed 
changes in OPA procedure, principally 
on the proposed amendment that good 
faith should be a defense in a treble 
damage suit.) 

Mr. Worcorr. We did the best we 
could to clarify this law, but so far 
there have been about 300 suggestions 
as to how we should clarify it. What 
I am trying to do is to find some broad 
language that will tell the Adminis- 
trator that Congress meant what it 
said, I think the Administrator and 
his attornéy, who sat with us in the 
conference and listened to the debate, 
know what we meant when we wrote 
this Act. Dave Ginsburg sat in the 
conferences in the House and Senate 
when this Act was written, where this 
Act was thoroughly discussed, and no- 
body is able to tell me that Dave Gins- 
berg doesn't know what this Committee 
intended when it passed this Act. We 
can’t hit those féllows over the head 
with a sledgehammer and tell them to 
do what we intended. 

That is just one thing in this Act. 
I could name you 28 others. I presume 
there is an obligation on our part to 
clarify it. We have specific provisions 
in here where we have said that they 


shall do certain things under certain 
conditions, but they don’t do them. 
How are we going to make them do 
them? How can we clarify those 
things? Shall we say, “We reiterate it 
is our intention, so please abide 
the Act?” That is precisely the di 
2 that concerns us with respect to 
8. 


Mr. Austern. That is also the diffi- 
culty that confronts us with respect to 
the Taft Amendment. We thought 
that amendment was very plain on its 
face. The only people under our 
system of Government who can state 
whether an agency is complying with 
the plain Congressional mandates are 
the courts, and that is why we are 
somewhat embarrassed, and if I have 
created the impression that we are in 
conflict, I want to dissipate it. We 
are not in conflict. 

Mr. Wotcorr. Have you ever taken 
the Taft Amendment into court? 

Mr. Austern. It has never gone to 
court. 

Mr. Wotcort. Is not the first thing 
the court looks to for Congressional in- 
tent the committee reports of Congress? 


Mr, Austern. I find myself embar- 
rassed in making a lot of generaliza- 
tions on which many lawyers might 
differ. My understanding is that if the 
plain words of a statute are plain the 
court looks no further. 


Mr. Wotcorr. That is right, but if 
they are ambiguous and subject to 
interpretation, then they next look to 
the committee report as to the intent 
of Congress. If that doesn't clarify it, 
they can then go to the debates. If that 
doesn't clarify it, they can go to the 
committee hearings. Anyway, they can 
take into consideration everything that 
went on. What more can we do? 


Mr. Austern. We don’t suggest 
there is anything to do. We simply felt 
it was our duty to point this out. You 
have very splendidly epitomized about 
26 Supreme Court cases on statutory 
interpretation. We don’t think that 
you have to go that far. We think the 
Taft Amendment is plain. We are con- 
fronted with a situation where a con- 
flict has been created in a fashion we 
have never seen before. We don't know 
how you can change that. We thought 
it our duty to call your attention to this 
situation, which we think may have 
serious complications in 1944. But 
having said it, we are not recommend- 
1 you change the law on that 
po 


Mr. Wotcorr. This section 2(h) we 
have had so much trouble with, which 
says that the powers granted under 
that section should not be used to oper- 
ate to change business practices, and 
so forth. We put that in for a definite 
— We thought that was very 

r. 


Mr. Avstern. It didn’t work on 
grade labeling, and in the conference 
report to which I have referred the 
House Managers said that 2 (h) didn't 
do the job, hence 2(j) was written in. 


Mr. Wotcorr. They put that in to 
clarify it. Don't you think perhaps if 
we authorized the aggrieved party to 
review these grievances in the 
larly constituted courts, and clari 
this language so as not to limit too 
much the court in the consideration of 
the Act, we would have taken a pretty 
long step toward at least making it 

determine 


— for the court to 
tive intent? 

Mr. Avstern. If you mean that 
everybody in America should have the 


right to go to the District Courts on the 
question of validity, we do not agree. 


Mr. Worcorr. No, no. 


Mr. Austern. But if you mean a 
man who questions the validity may go 
to the Circuit Court of Appeals in his 
own district, I reported that the com- 
mittee thought that was right. 


Mu. Worcorr. I don't think anybody 
contemplates giving the District Court 
authority to enjoin the OPA from the 
operation of this Act. I would like to 
make that clear now. Mr, Bowles 

t several hours on this objecting to 

fact that somebody was offering an 
amendment authorizing the District 
Court of the United States to enjoin 
him from functioning, and I don’t think 
that is in anybody's mind. The only 
suggestion which has been made to me 
on appeals—and as a matter of fact, I 
introduced it as an amendment and it 
was adopted in this bill when the bill 
was first before the House. It didn't 
have strength enough in the Senate to 
make it stick. Then I reintroduced 
it as a bill last May—that was when 
they had exhausted the remedy within 
the Price Administration, then they 
would appeal — 444 that de- 
cision to the Circuit Court of Appeals, 
and you could take up your case by 
certiorari. That would not hamstring 
the operation of the Act, would it? 


Mr. Austern. I don't think so. As 
you know, since you sat in these hear- 
ings, that is a question of great contro- 
versy, but it has been the observation 
of those who have watched the opera- 
tion of the Supreme Court that it is 
very zealous to take cases upon certio- 
rari where that is necessary. 


Mr. Worcorr. I hoped in offering 
that amendment to provide for court re- 
view: that it would have a psychologi- 
cal effect upon the issuing of a regu- 
lation before you ever got to court. 

Mr. Austern. We desire to produce 
the canned goods the country needs and 
— — “ities we are not 

teres anybody on 
anything. 


The House Banking and Currency 
Committee continued its hearings on 
the extension of the Emergency Price 
Control Act by hearing on May 1, testi- 
mony of Russell Brown, General Coun- 
sel for the Independent Petroleum 
Association of America, and of rep- 
resentatives of the fur industry. All 
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witnesses favored extension of the Price 
Control Act, but Mr. Brown contended 
that certain changes were necessary to 
obtain maximum production of petro- 
leum, He directed the majority of his 
criticisms of the OPA administration 
to the failure to make price adjust- 
ments to compensate for increased 
costs, the failure to consult with the 
industry, and delays and restrictions 
on appeals from prices established by 
the OPA. 


The representatives of the fur in- 
dustry also complained of the refusal 
of OPA to make price adjustments for 
increased costs and suggested that furs, 
being luxuries, should be removed from 
price control. 


1944 SPINACH SUPPORT PRICES 
(Concluded from page 8195) 


ning of the crop grown in nearby areas. 
As a result of these meetings spinach 
canners agreed to make every effort 
to operate at full capacity during the 
remainder of the season with the un- 
derstanding that a support price for 
spinach cut above the crown would be 
announced. Because of the shortage 
of trimming labor in Baltimore, canners 
stated that it is necessary to have the 
spinach delivered to them cut above 
the crown in order to enable them to 
handle the crop. 

Support prices on spinach for can- 
ning apply to acreage under contract 
with certified canners and have been 
designated by WFA for the 10944 season 
as follows: (There are no comparable 
figures for last year since no price 
support program on spinach was in 
effect in 1043) 

New York: $34 per ton cut above the 
crown (Breakdown by grades: $35 for 
US No. 1; $25 on US No. 2 and $10 on 
US No. 3). 

Northern Pennsylvania (in the coun- 
tles of Erie, Crawford, Mercer, Ve 
nango, Warren, Forest, McKean, Potter, 
Tioga, Bradford, Susquehanna and 
Wayne): $34 per ton cut above the 
crown. 

Virginia, Maryland, Delaware, Ten- 
nessee, New Jersey, and the rest of 
Pennsylvania: $70 per ton cut below 
the crown. 

Delivered Baltimore city canners 
from Maryland, Delaware, Virginia, 
New Jersey, and the rest of Pennayl- 
vania : $100 per ton cut above the crown 
and trimmed. 

Wisconsin, Illinois and Indiana: $32 
per ton cut above the crown. a 

Texas, Oklahoma, Arkansas, Louisi- 
ana and Mississippi: $70 per ton cut 
above the crown. 

California : $22.50 per ton in the field, 
uneut, 


Prices for other States ha 
determined but such prices will be an- 
nounced locally by the State Agricul- 
tural Conservation Committees at an 
early date. Unless otherwise specified, 
this schedule of prices is on a field run 
basis and refers to spinach for canning 
and, except for California, includes de- 
livery to the processor's plant. 


The support prices set by WFA are 
those which canners must agree to con- 
tract with growers in 1044 in order to 
become eligible for protection under 
the support program for the canned 
product. In view of the lateness of 
the season, WFA stated that many 
growers and processors may find it 
difficult to make contracts; neverthe- 
leas, support prices will serve as the 
basis for contracting and certification 
of canners. As previously defined, a 
certified canner is one who has con- 
tracted with growers at not less than 
announced support prices or who has 
attempted to contract to the satisfac- 
tion of the State Agricultural Conser- 
vation Committee for acreage sufficient 
to operate the plant at substantially its 
capacity. 

Further details of the 1944 support 
price program for vegetables for can- 
ning and for canned vegetables were 
announced by the WFA on February 
18 and March 4. (These were published 
in the Invonmation Lerrers for Febru- 
ary 19 and March 11.) Under this pro- 
gram WFA will accept all quantities 
of the 1044 pack of canned snap beans, 
sweet corn, green peas, beets, tomatoes, 
tomato Juice, tomato pulp, tomato paste, 
carrots, lima beans, and spinach offered 
by certified canners at levels equivalent 
to 86% per cent of the canners’ gross 
civilian prices (approximately 90 per 
cent of net civilian ceilings). 

Appropriate adjustments in individ- 
ual canners’ support levels in relation 
to area averages and for grade differen- 
tials applicable to formula maximum 
priced items will be announced by WFA 
after Office of Price Administration 
ceilings are issued. Special styles and 
Fancy packs will be accepted at price 
levels applicable to ordinary commer- 
cial packs. The support level for certi- 
fied canners who purchase raw ma- 
terial on the open market will be 
adjusted for any raw product costs 
below the support levels. 


Spaghetti Sauces Now Rationed 


Spaghetti sauces, labeled as such and 
containing fats and mixed vegetables, 
have been added to the rationed list of 
foods by Amendment No, 28 to Ration 
Order No. 13, under the heading “Vege- 
tables and Purees.” This change be- 
came effective April 30. 


To Allow for Asparagus Costs 


It is understood that the Office of 
Price Administration will shortly re- 
lease a statement to the effect that it 
will take into consideration, in estab- 
lishing canned asparagus ceilings, in- 
creased costs to canners and freezers of 
the raw product. The ceilings will re- 
flect the increase of % cent per pound 
over last year’s prices which has been 
granted to asparagus growers in all 
States except California by the Direc- | 
tor of Economic Stabilization on the 
recommendation of the War Food Ad- 
ministration. 


Explanation of Pickle Meeting 

The meeting of the National Pickle 
Packers Association, scheduled for May 
9 and 10 at the Hotel New Yorker, New 
York City, is to be a regional meeting. 
The annual mid-year meeting of this 
Association will be held June 15 at the 
Stevens Hotel, Chicago. 


It was erroneously reported in last 
week's InrorMATION Letrer that the 
May 9 and 10 meeting was the annual 
mid-year meeting and that it would be 
held in Chicago. 


Refrigerator Car Conservation 


Conservation of tor car use 
by quicker loading and unloading has 
been called for by the War Food Ad- 
ministration for the months immedi- 
ately ahead. An appeal has been made 
to shippers and receivers of perishable 
foodstuffs. Present indications point to 
an increase in shipping of 10 per cent 
this year over record refrigerator car 
shipments last year, the WFA release 
states. Increased production of fruits 
and vegetables and declining market- 
ings by truck are largely responsible. 


Few “retired” refrigerator cars have 
been replaced because of priorities and 
shortages of critical materials, and al- 
though limited construction of new cars 
is planned, few will be available until 
late this year. Use of plain or venti- 
lated boxcars for shipment of semiper- 
ishables is urged whenever possible. 
Shippers of fresh fruits and vegetables, 
in the past, have been permitted several 
reconsignments en route, which has as- 
sisted in distribution and avoidance 
of market gluts. Recently, allowable 
reconsignments have been reduced to 
conserve equipment, Cooperation in 
freeing all cars quickly not only will 
insure safe handling of perishables but 
also may avoid more stringent regula- 
tions, it was stated. 
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